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TAX COURT DIGEST 





"| cut half my labor in finding precedents 
pertinent to my daily chores...” 


TAX 
COUR 
GES 


taba ies 23 BARE 


voy om 


i$Z 


ure 
» 
~~ 


ee 
: i * 


en 


ON 





’ 
5 BEEBE: 


« COURT DIGEST 





J. K. LASSER 


~ 


jim 





Save Time and Labor in Tax Research 


The TAX COURT DIGEST is the result of work 
begun by Miss Lois Moore in 1924. Because of 
her regular and systematic entries for the critical 
use of the Tax Court Judges and Law Clerks 
there is now a work available that contains every 
reported decision of The Tax Court and Board of 
Tax Appeals. 


Few digests, if any, have had the advantage of 
the TAX COURT DIGEST has in actually having 
been proven by use before ever being published. 
In a recent review J. K. Lasser had this to say of 
the TAX COURT DIGEST: 


“... 1 welcomed with open arms a Bobbs-Merrill 


730 N. MERIDIAN 
INDIANAPOLIS 7, IND. 








THE BOBBS-MERRILL COMPANY: ING. Faun 


venture into a real Tax Court Digest—providing 
a sophisticated, technical outline of all the cases 
on each subject. I resisted the $200.00 price at 
first (even though it was deductible) until I 
started to compare several cases with the normal 
service citators.” Then I found I cut half my labor 
in finding precedents pertinent to my daily 
chores.” 

“The result is an alphabetical classification of 
all the court has said, digested so you can readily 
skip the mass of citations to distant from your 
problem . . . easy to use indexing plus cross cita- 
tion .. . I'd get it if I were you.” J. K. Lasser, 
Journal of Accountancy, August, 1952.” 
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The Dartmouth College Case: A Dramatization 
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Claude B. Cross 
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THE AMERICAN BaR ASSOCIATION JOURNAL is published monthly by the AMERICAN Bar Association at 1140 North Dearborn Street, Chicago 10, Illinois. 
Entered as second class matter August 25, 1920, at the Post Office at Chicago, Illinois, under the act of August 24, 1912. 

Price per copy 75c; to Members, 50c; per year, $5.00; to Students in Law Schools, $3.00; to Members of the American Law Student Association, $1.50. 
Vol. 3&, No. 12. Changes of address must reach the Journa office five weeks in advance of the next issue date. Be sure to give both old and new addresses. 











@ Standard Federal Tax Reports—Old law, new 
law, the accepted reporter on federal taxes for rev- 
enue— “for the man who must have everything.” Swift 
weekly issues report and explain unfolding federal tax 
developments. Current subscription plan includes 7 
loose leaf Compilation Volumes and companion Internal 
Revenue Code Volume. 





£ACH TOPS IN ITS FIELD 





VY Federal Tax Guide Reports — Compact and 
understandable, here is the dependable reporter on 
the federal taxes of the ordinary corporation, the aver- 
age individual, partnership, trust or estate. Two loose 
leaf Compilation Volumes included without extra charge 
start subscribers off right. Up-to-date throughout; 
indexed to a “T”’. 


@ 1953 CCH Federal Tax Course —Authentic tax training, brush- 
up, and reference course in one handy volume. Explains federal 
taxation, with emphasis throughout on income taxation. Pertinent new 
tax changes reflected throughout the text, with latest rates and pro- 
visions woven into problems and solutions, examples, and the like. 


Write for Complete Details 


COMMERCE, CLEARING, HOUSE, .INC.. 
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* The American Bar Association 
can not exert its maximum influence 
with only a minority of the lawyers 
of the United States as members. All 
our Officials recognize the problem, 
but the sixty-four dollar question 
is how can we recruit our strength 
to achieve the goal to which we all 
strive? There are two obvious an- 
swers: (1) step up our present cam- 
paign for membership, and (2) in- 
augurate a unit plan of membership. 
Let us consider the two briefly. 

Our efficient Membership Com- 
mittee, under the chairmanship of 
James R. Morford, have produced 
many applications and are now 
within sight of their immediate 
goal of 50,000 members. The ideas 
of 100 per cent firm membership, 
Martindale’s designation of Ameri- 
can Bar Association membership and 
intensified personal solicitation have 
produced excellent results under 
our policy. But the embarrassing 
fact still remains that we have less 
than one-fourth of the lawyers as 
members of our Association. Will 
our present system bring into our 
Association a substantial majority of 
our United States lawyers? The an- 
swer is no. Certainly not in the fore- 
seeable future. There are not enough 
interested lawyers who will take the 
time to secure the memberships. 
Yes, if every American Bar Associa- 
tion member would take the task 
seriously and give a few hours to 
the task each year, it would be pos- 
sible. 


The effect of the minority mem- 
bership is keenly felt when many 





such great issues as those of the Hu- 
man Rights and Treaty Law are de- 
bated outside the Association. Why 
do the policies of such organizations 
as the American Medical 
tion, the American Dental Associa- 


Associa- 


tion and the veterans’ organizations 
have the decisive weight and influ- 
ence upon public opinion? The 
plain answer is that they represent 
a very substantial majority of those 
for whom they speak. 

The second plan of unit mem- 
bership has much merit. Also there 
are problems of adapting it to the 
legal profession. The Board of Gov- 
ernors at its last meeting authorized 
a Special Committee to investigate 
and recommend ways and means of 
increasing membership under the 
present policy and to give thorough 
consideration to the proposed unit 
plan. The committee consists of 
Archibald M. Mull, Jr., of Sacra- 
mento, California, Chairman; Albert 
E. Jenner, Jr., of Chicago, Chairman 
of the National Conference of Bar 
Association Presidents; and Donn 
N. Gregory, of Tampa, Florida, 
Chairman of the Junior Bar Con- 
ference Membership Committee. 

What is the unit plan of member- 
ship? An example from our medical 
and dental friends will illustrate. 
When a doctor or dentist is accepted 
for membership in his local associa- 
tion, he is presented with a state- 
ment for dues in his local, state and 
national association. He is only re- 
quired to pay his local dues but very 
few ever refuse to pay the state and 
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dues. 


national 


He pays all his 
professional association dues with 
one check. Also he deducts the entire 
amount from his taxable income 
before computing his tax. Naturally 
the objection is raised that this is a 
wholesale membership and no selec- 
tivity remains. But to meet this 
argument I would suggest the fol- 
lowing additional safeguards: the 
secretary of the local association 
would require a regular American 
Bar Association membership blank 
to be filled out, signed and check 
attached when paying local dues or 
applying for membership and for- 
warded to the American Bar Associa- 
tion secretary with certificate that 
the applicant is a member in good 
standing of the local association. 
Thereafter the application would be 
screened and finally accepted or dis- 
approved under American Bar As- 
sociation policy in existence at the 
time. Such a plan should provide 
mass applications and preserve our 
existing safeguards of selectivity. 

While I realize there are mechani- 
cal details that require solution, 
isn’t it worthy of real consideration 
and trial? During brief discussions 
upon the subject at the San Fran- 
cisco Meeting the respective presi- 
dents of a large city association, an 
integrated state Bar and a leading 
voluntary state association offered to 
experiment with the idea. 

The report of the Special Com- 
mittee will be awaited with great 
interest. Any constructive criticisms 
or ideas on this subject are welcome. 
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GIVE .. as one connoisseur to another... 
A tare treat in nest 


Imported 
Haves tee viet argon: 


so talked of by those who know Europe and fine cheese! 
We have selected and gift-packaged the best—the zestful, 
real European cheeses so seldom found in our shops. 
Choose now for friends, business and professional asso- 
ciates, yourself—as a compliment in “perfect taste’’! 


GIFT ASSORTMENTS FOR QUICK 
SELECTION FOR YOUR ENTIRE LIST 


INTERNATIONAL PACKAGE 


For all educated 
eens ON YOUS prepaid 7.95 
ist an * “inter- 
national tour’’ in finest cheeses !Gen- 
erously full packed, trimly boxed. 
SWITZERLAND...the genuine Em- 
menthaler 
DENMARK...incomparable Flora 
Danica and King Christian of te- 
gally bold flavor 
HOLLAND ...a great creamy Edam 
ITALY... sharp, tangy, grated Pecorino Romano 
CANADA... supreme Cheddar, ripened two years for real bite 

PLUS the Jewel Box — sparkling, connoisseur selection of 20 tight- 
packed wedges, 10 best processed cheeses: Cheddars, Swiss cheeses, other 
zestful choices, each in bright flavor-sealing gold foil. Plastic gift box 
of many after uses. 






Island of Samsoe, creamy firm 
like Swiss, treasured for nutty, 
aromatic flavor. KING 
CHRISTIAN: Royally bold 
tang, caraway sharp- 
ened; delicately sweet 
aftertaste. FLORA 
DANICA: Linger long to 
sense its buttery smooth 
texture, delicate blue 
veining... it's the world’s best! 
PLUS a magnificent PORT du 
SALUD 


DANiSH PACKAGE 
prepaid’ 4.95 


Because to many epi- 
cures ‘'fimest cheeses"’ 
means Danish, we 
coaxed these master- 
pieces to our shores, 
A rare selection, com- 
plimenting giver and 
gifted. SAMSOE: From 
















Poses pleasantest problem for your friends 
..which to enjoy frst of this glitterin 
mouth-watering array! 20 tight- ee 
wedges, 10 flavorsome connoisseur-selected FREE 
processed cheeses! Sharp Aged. and Hickory 
Smoked Cheddars, Wine Cheddars, Aged 
Gruyere Swiss, Swiss Kummel, Swiss Tomato 
..and still Limburger, Brick, Munster to 
choose from! Each wedge in flavor-sealing gold 
foil. Clear plastic box, a gift in itself. Wonderful 

choice for hostesses, too! 
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Gourmet Selections- af-the- Month < 


@ These gift plans are a clever but simple way to keep remembering 
a .and remembered! You delight true fanciers with cheeses sent in 
¢ months they’ re at their delectable, flavorsome peak. Each package 
includes a ‘‘find of the season"’ for surprise and extra pleasure. 


4 

Q o- % 
% 3-MONTH GIFT PLAN PARRA At Christmas your friends & 
% receive the International Package described above ; in February, the 4 
SS French Package, with a supreme Camembert, a great mellow Roque- 4 


x fort, a rare natural Gruyere; and in March, the epicurean Danish ~ 
Package, also described above. 


+ 
% . 
© 6-Moath Gift Pian $29.75 ppd. Year-Round Gift Pian $49.50 ppd. 4 


Send Your List Now fer Individual Packages and > 
Gift Plans, These fine imports » 


: are limited in supply. ‘ 
fay) (FEE {[D SSS OSS S SSD 
ces¢. 7 , Mail Orders 
USE /nuuso Filled Promptly 





ae UNCONDITIONALLY GUARANTEED 
33 EVANS TURN, HILLSIDE, N. J. * Phone Elizabeth 4-0068 











Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 
moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 


FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 





“Consult your Agent or 
Broker as you would your 
Doctor or Lawyer" 
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Executive letters are striking in appear- 
ance and have a unique character when 
they’re typed on IBM Electric Executive* 
Typewriters. 

" The IBM Executive brings to your letters 
a new standard of clarity and easy read- 
ability that commands immediate admira- 
tion —and special attention! 


*Trade Marks 
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which includes: 


*THE CONTINENTAL 
INSURANCE COMPANY 


*FIDELITY-PHENIX 
FIRE INSURANCE COMPANY 


*NIAGARA 
FIRE INSURANCE COMPANY 


*AMERICAN EAGLE 
FIRE INSURANCE COMPANY 


*THE 
FIDELITY & CASUALTY 
COMPANY OF NEW YORK 






































ANNOUNCEMENT 
of 


1953 Essay Contest 
Conducted by 


AMERICAN BAR ASSOCIATION 


Pursuant to terms of bequest of 
Judge Erskine M. Ross, deceased. 


INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: 
On or before April 1, 1953. 


Amount of Prize: 
Twenty-five Hundred Dollars. 


Subject To Be Discussed: 


“Guarantees of Free Speech vs. Fight to Fair Trial.” 

The question contemplates the xituation created by federal and 
state constitutional provisions on free speech that every person may 
speak, write and publish his sentimeats on all subjects, being re- 
sponsible for the abuse of that riot, and the provisions that one 
accused of crime shall have a rig’at to a speedy and public trial by 
an impartial jury. Often commvznts on criminal trials by the press, 
radio and television seem to jeopardize or destroy the right of the 
accused to a fair and impartial trial. Comment which creates a clear 
and present danger to the administration of justice constitutes con- 
tempt of court. A solution of the problem involves more than a defi- 
nition of what constitutes contempt of court. It includes effective 
measures to permit proper comment without jeopardizing the rights 
of the accused. 


Eligibility: 


The Contest will be open to all members of the Assqciation in good 
standing, including new members elected prior to March 1, 1953 
(except previous winners, members of the Board of Governors, Offi- 
cers and employees of the Association), who have paid their annual 
dues to the Association for the current fiscal year in which the essay 
is to be submitted. 

No essay will be accepted unless prepared for this Contest and not 
previously published. Each entryman will be required to assign to 
the Association all right, title and interest in the essay submitted. 


Instructions: 


All necessary instructions and complete information with respect 
to number of words, number of copies, footnotes, citations, and means 
of identification, may be secured upon request to the American Bar 
Association. 


AMERICAN BAR ASSOCIATION 


1140 North Dearborn Street Chicago 10, Illinois 
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Bar AMERICAN BAR ASSOCIATION 
Association 
Journal silitiched: month 


Che objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
Association, as well as large membership from the Bar of each state and territory, the Association endeavors to 
reflect so far as possible, the objectives of the organized Bar of the United States. 


There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 


Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant's election. 


Dues are $16.00 a year, except for the first two years after an applicant’s admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the JOURNAL. 
There are no additional dues for membership in the following Sections: Bar Activities, Criminal Law, Judicial 
Administration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. Dues for the Section 
of Antitrust Law, the Section of Labor Relations Law and the Section of Patent, Trade-Mark and Copyright Law 
are $5.00 a year; dues for the Section of Taxation are $6.00 a year; dues for all other Sections are $3.00 a year. 


Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
Street, Chicago 10, Illinois. 
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American 
Bar Association 


Officers and Board of Governors 1952-1953 


President ROBERT G. STOREY, Republic Bank Building, Dallas 1, Texas 


Chairman, House of Delegates, DAVID F. MAXWELL, Packard Building, Philadelphia 2, Pennsylvania 


Secretary JOSEPH D. STECHER, Toledo Trust Building, Toledo 4, Ohio 
Treasurer HAROLD H. BREDELL, Consolidated Building, Indianapolis 4, Indiana 
Director of Activities EDWARD B. LOVE, 1140 North Dearborn Street, Chicago 10, Illinois 


Ex Officio 





First Circuit 
Second Circuit 
Third Circuit 


Fourth Circuit 


Fifth Circuit 


{ The President, 

The Chairman of the House of Delegates, 
The Secretary, 

The Treasurer, 

Howarp L. BaRKDULL, Last Retiring President, Union Commerce Building, Cleveland 14, Ohio 

_ TAPPAN Gracory, Editor-in-Chief, American Bar Association Journal, 105 South LaSalle Street, Chicago 8, Illinois 


Atztan H. W. Hiccrns, 84 State Street, Boston 
9, Massachusetts 

Cram Coteman, 750 Main Street, Hartford 3, 
Connecticut 

P. WarrEN GREEN, Public Building, Wilming- 
ton, Delaware 

Waren M. Bastian, United States District 
Court for the District of Columbia, Wash- 
ington 1, D. C. 

LeDoux R. Provosry, Guaranty Bank and Trust 
Company Building, Alexandria 1, Louisiana 


Sixth Circuit 


HEADQUARTERS OFFICE, 1140 NORTH DEARBORN STREET, CHICAGO 10, ILLINOIS 
WASHINGTON OFFICE, 1406 M STREET, N.W., WASHINGTON 5, D. C. 


DonaALpD A. FINKBEINER, Edison Building, To- 


ledo 4, Ohio 


Seventh Circuit ALBERT 


J. Harno, University of Ilinois Law 


School, Urbana, Illinois 


Eighth Circuit 


Freperic M. Miter, Bankers Trust Building, 


Des Moines 9, Iowa 


Ninth Circuit 
Idaho 
Tenth Circuit 


A. L. Merritt, Carlson Building, Pocatello, 


Ross L. MALONE, JRr., J. P. White Building, 


Roswell, New Mexico 


Board of Editors, American Bar Association Journal, listed on page 1028 
Advisory Board of the Journal 


WALTER P. ARMSTRONG, JR. 
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JAMES E. BRENNER 
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FRANK C. HAYMOND 
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FRANK E. HOLMAN 
WILLIAM J. JAMESON 
CHARLES W. JOINER 
WILLIAM T. JOYNER 

H. G. KINSLEY 

EMMET M. LaRUE 
JACOB M. LASHLY 
BOLITHA J. LAWS 
LANNEAU D. LIDE 
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Memphis, Tennessee 
Cleveland, Ohio 

Taos, New Mexico 
Stanford, California 
Pittsburgh, Pennsylvania 
Washington, D. C. 
Aberdeen, South Dakota 
Wytheville, Virginia 
Topeka, Kansas 

New York, New York 
San Francisco, California 
Boston, Massachusetts 
Montpelier, Vermont 
New York, New York 
New Orleans, Louisiana 
Tampa, Florida 

New York, New York 
Atlanta, Georgia 
Chicago, Illinois 
Richmond, Virginia 

San Francisco, California 
Boston, Massachusetts 
Cambridge, Massachusetts 
Urbana, Illinois 
Providence, Rhode Island 
Charleston, West Virginia 
Louisville, Kentucky 
Philadelphia, Pennsylvania 
Seattle, Washington 
Billings, Montana 

Ann Arbor, Michigan 
Raleigh, North Carolina 
Sheridan, Wyoming 
Rensselaer, Indiana 

St. Louis, Missouri 
Washington, D. C. 
Marion, South Carolina 


EDWIN LUECKE 
HAROLD R. McKINNON 
ROBERT F. MAGUIRE 
JOHN J. MAHON 
WILLIAM LOGAN MARTIN 
A. L. MERRILL 
FREDERIC M. MILLER 
HERBERT G. NILLES 

D. RAY OWEN, JR. 

BEN W. PALMER 

KURT F. PANTZER 

ORIE L. PHILLIPS 
WILLIAM POOLE 
CHARLES S. RHYNE 
CARL B. RIX 

PEARCE C. RODEY 
CHARLES RUZICKA 
JOHN C. SATTERFIELD 
NAT SCHMULOWITZ 
JAMES C. SHEPPARD 
SYLVESTER C. SMITH, JR. 
ROBERT S. STEVENS 
WILLIAM E. STEVENSON 
WESLEY A. STURGES 
LESTER D. SUMMERFIELD 
LANE SUMMERS 

A. N. TRICE 

ROBERT B. TUNSTALL 
GEORGE H. TURNER 
HARRISON TWEED 
ARTHUR T. VANDERBILT 
ROBERT N. WILKIN 
CHARLES H. WOODS 
EDWARD L. WRIGHT 
LOYD WRIGHT 

LOUIS E. WYMAN 


Wichita Falls, Texas 
San Francisco, California 
Portland, Oregon 
Lewiston, Maine 
Birmingham, Alabama 
Pocatello, Idaho 

Des Moines, Iowa 
Fargo, North Dakota 
Salt Lake City, Utah 
Minneapolis, Minnesota 
Indianapolis, Indiana 
Denver, Colorado 
Wilmington, Delaware 
Washington, D. C. 
Milwaukee, Wisconsin 
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Baltimore, Maryland 
Jackson, Mississippi 

San Francisco, California 
Los Angeles, California 
Newark, New Jersey 
Ithaca, New York 
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Lincoln, Nebraska 
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@ Are local bar committees more effective than 


state bar committees? 

Local bar presidents occasionally remark ‘hai their committees do better work 
than state bar committees or American Bar Association committees because 
their members are geographically concentrated and can meet frequently. 
Examination of the committee appointments in the state Bars does indicate 
that they are usually scattered over wide areas. The justification may often be 
that metropolitan, rural and other points of view should be represented. Long 
distances between committee members are a real handicap, although not a 
barrier, to good committee work. Perhaps such geographical scattering of ap- 
pointments is overworked. Surely, there are some fields of committee work 
where the need for intensive group activity outweighs the need for area repre- 
sentation. We need not multiply such examples of forum groups as those in 
trust or insurance law, nor such pro bono publico groups as those in American 
citizenship or public relations. Some committees could be moved from city to 
city from year to year. Some committees could have a local membership, with 
subcommittees or advisory members at other desirable geographical points. 
Probably more committee work is done over the telephone than in any other 
way, except for that done by the committee chairman who acts as a committee 
of one and then obtains his committee's passive concurrence. This is surely not 
the joint effort the Bar expects and needs. 


Why do lawyers go to bar meetings? 

A book should be written on this subject, but the reasons for nonattendance of 
lawyers and judges at their meetings might fill many books. Opportunity to 
participate may be the criterion. We should welcome suggestions as to how 
to draw lawyers to meetings they truly enjoy in the form of “Do” and “Don't”. 
They may provide material for a short manual on how to arrange and 
conduct meetings. 


How a metropolitan Bar won the Award of Merit 
This might be the title of an excerpt from a recent letter from the Chancellor of 
the Philadelphia Bar Association, although it describes omy one of the many 
activities for which that Bar was honored. It is reproduced here with permission. 
“T think you know the story of our Quarterly Meetings, and I really think it 
provides an object lesson which at least some other associations might take to 
heart. For more than fifty years our Quarterly Meetings were held in one of 
the court rooms in City Hall at 4:00 P.M. Our attendance would run some- 
where between forty and sixty members and, of course, the judges never 
came at all despite the fact that they are voting but non-dues-paying mem- 
bers. The day of our Quarterly Meetings is fixed by our By-laws, but the 
hour is left to the discretion of the Chancellor. Accordingly, after consulting 
with the Board of Governors, I scheduled the June meeting for a luncheon 
at a central city restaurant, requesting all of the federal and state appellate 
and trial courts to recess from 12:15 to 2:45, and inviting the judges to be 
our guests. We substituted an interesting form of notice, with appropriate 
cartoon, for the traditional post card announcement, and ballyhooed the 
meeting a good deal. To make the meeting more interesting, we published 
all committee reports prior to the meeting, thus enabling us to discuss only 
those calling for action of the membership or having special significance. 
The result was that we had an enthusiastic, oversubscribed luncheon 
attended by over six hundred lawyers and by more than forty federal and 
state appellate and trial judges. Convinced that this was no flash in the 
pan, we repeated this procedure for the October meeting, and as you will 
note from the enclosures, we had over seven hundred in attendance, 
including forty-two judges.” 
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WHEN DAY IS DONE 
IN WASHINGTON 


Business executives visiting Wash- 
ington stay at the Wardman Park. 
Here, facilities are carefully planned 


+ YT ai 





after 





to provide complete r 


is truly restful. Try it! 


Wardman 


HOTEL 


president 


your busy day is done. At your im- 
mediate service is everything you 
need, from barber shop to post of- 
fice, and the atmosphere on the 
edge of beautiful Rock Creek Park 


Seb 


CONNECTICUT AVENUE 
at WOODLEY ROAD, N.W. 
WASHINGTON 6&6, D. C. 
Frank E. Weakly, 






















No client or his lawyer is exempt from 
the impact of the anti-trust laws. This 
monumental 7-volume work is the only 
text on the subject. 


A beautiful 50-page illustrated BROCHURE, 
describing the work in detail, is available to 
members of the American Bar Association 
upon request. There is no obligation. Ask 
for your copy now. 


THE W. H. ANDERSON COMPANY 


Law Publishers 
524 MAIN ST. CINCINNATI 


the 1933 


MA 
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FOR LAWYERS 


In response to the demand for simplified business records 
designed specifically for the legal profession, lawyers every - 
where are turning to the Darty Loc as a practical solution. 

The Darry Lose provides daily pages dated for 1953, 
rosters of business, dockets for litigation and probate 
work, cash receipt and expense form, payroll, annual 
report. Over 400 forms in all. 

The Lo serves as an appointment book — gives you a 
complete record of work done, charges made, receipts and 
disbursements, incompleted business. You have all the 
facts necessary to analyze your practice to keep it running 
more efficiently and profitably. Satisfaction guaranteed 
or your money back. 


Complete set of 1953 forms without binder..... - ++ $6.50 
Forms bound in top quality, 3-ring binder........ 
Pro-rata price 60c per month for balance of this year. 


WRITE for FREE sample 

pages and full information. 
COLWELL PUBLISHING COMPANY 
115 University Ave. Champaign 1, Illinois 








COLWELL PUBLISHING COMPANY, 115 University Avs., CHAMPAIGN 1, ILL. 
(0 Send me the 1953 Daily Log for Lawyers on approval. Check enclosed. 
(0 Send sample pages and full information. No Obligation. 
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New Books 
Lawyers 
Will Enjoy 
for 


Christmas 





THE 


JUDICIAL HUMORIST 
edited by Wiliam ms Parssce 


This anthology of wit and humor about 
the law, edited by an eminent law teacher 
and lawyer known to many in his profes- 
sion as an outstanding humorist as well, 
is an entertaining book for lawyers and 
clients alike. Through selected judicial 
opinions, and satirical verse and prose by 
such writers as Finley Peter Dunne, Mark 
Twain, and A. P. Herbert, this volume 
will help remind everyone —even the de- 
feated litigant or disappointed heir—that 
the law is not always a serious matter. 


284 pages $5.00 


* 
THE 
WASHINGTON 
LAWYER 


by Charles A. Horshy 


Wat is a present-day “Washington 
Lawyer”? What is his role and is he play- 
ing it to the utmost? Is he different from 
the rest of the Bar? These are some of the 
questions that an outstanding “Washing- 
ton Lawyer” attempts to answer in this 
penetrating characterization of a segment 
of the Bar which reflects the growing im- 
pact of Government, and which exercises 
an increasing influence through its activi- 
ties with Congress, with the courts and 
with the executive departments and ad- 
ministrative agencies. 


34 Beacon St., Boston 6, Mass. 
Please send me 

... THe Jupic1a, Humortist @ $5.00 
... THe WasHincton Lawyer @ $3.75 


(C0 Charge my account. [) Check enclosed. 





SRR eee ee eee eee eee eee eee 


























ilies... acerca 


aed 


















986 American Bar Association Journal 

















At the 
RIGHT TIME 










ngton 


Ou 
Trem can rely on 


shing- fF 
n this 

gment fF 
ng im- | 


ae | your local}! representative 


is and fF 


id ad- | 





$3.75 


Fipevity ann Deposit comPpANY 
Baltimore Maryland 


8 
~ 
S 
Qa 

i Ach it lpehar eis Si init ACRE NS 





sos SE Saree 


AFFILIATE: AMERICAN BONDING COMPANY OF BALTIMORE 
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The fire upstairs 


wasn’t our fault 


...the $3,121.95 income loss was 
(A true story based on Hartford File # H-50-14827) 














We’re hat makers—women’s hats. And, with a big backlog of fall 
orders, we were working six days a week to meet demand. 


Upstairs, there was a fire in a shoe factory. We were flooded .. . 
had to shut down our fabric hat department ten days for 


equipment repairs. 


That fire upstairs wasn’t our fault. But more than half of our 
resulting income loss was. Our gross earnings were cut $6,024.32 
by the ten-day shut-down. Only $2,902.37 was recoverable—we st 


simply had failed to keep our Business Interruption Insurance 


geared to probable earnings. 


When it comes to protecting income dollars during 
shut-downs, doing things by half is bad. 

Doing nothing is worse! 

As an attorney, you’re fully aware of this. But per- 
haps all your clients aren't. 

So when you're taliing to one who is doing things 
by halves, for his protection point out that with 
today’s rising prices and values, it’s essential to have 


full protection on anticipated income. And for the 
client who does not carry Business Interruption 
Insurance that advice “goes double.” 

Suggest that they see their Hartford Fire Insurance 
Agent or insurance broker. And that they write for 
free booklet, No. 84714, which shows how to figure 
what they might stand to lose by an involuntary 
shut-down. 


Year in and year out you'll do well with the H f d 
artior 


Hartford Fire Insurance Company °* 
Hartford Live Stock Insurance Company . 








Hartford Accident and Indemnity Company 
Hartford 15, Connecticut 








EDUCATING 
YOUR CLIENTS 


The complexities of modern busi- 
ness make it imperative for corpora- 
tion officers to keep counsel closely 
informed of the company’s activ- 


ities. These CT booklets tell why: 


A Pretty Penny... GONE! 
Corporate Tightrope Walking 
Some Contracts Have False Teeth 
More Sales With Spot Stocks 
We've Always Got Along This Way 
When a Corporation is P.W. 0. L. 


For free copies, for yourself and 
your clients, write to Dept. BD, 
The Corporation Trust Company, 
120 Broadway, New York 5, N.Y. 
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with order 


PERSONALIZE 
YOUR NAME IN GOLD 





Chicago 10, Ill. 








$2.25 postpaid 
Check must be mailed 


70c 


DATE 40c—BOTH FOR $1.00 


American Bar Association Journal 
1140 North Dearborn Street 
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“JUSTIA 


Original Etching BY IVO SALIGER 
(Signed by the Artist) 


FOR the very first time, we are pleased 
to offer the legal profession an opportunity 
to acquire one of the finest art works by the 
gifted and internationally known Professor 
Saliger. The special technique used is “aqua- 
tinta”—a soft-color process that achieves a 
remarkable effect. We sincerely believe that 
“Justitia” shall prove a very decorative and 
proper complement in the offices of the most 
discriminating. 

Price $25.00 Size 23 x 30” 


(includes packing and 
registered mailing) 


Sixtina Art Gallery 
730 Fifth Avenue, New York 19, N. Y. 


Please send me C.O.D. an original etching of “Justitia” 
by Ivo Saliger. 


Name (Print) ... iva oa tvibiveed ohdteddaweheete 


Address ..... Scve Jkbsata Views ees 


























Home Office 
Newark, N. ] 









Will YOU have the funds to 


enjoy a comfortable retirement? 


See your Prudential A gent. 





The PRUDENTIAL 
INSURANCE COMPANY OF AMERICA 


CARROL M. SHANKS, PRESIDENT 


Canadian Head Office: Southwestern Home Office Western Home Office: 
Toronto, Ont. Houston, Texas Los Angeles, Calif. 
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The Dartmouth College Case: 


A Dramatization 





by Harold H. Burton + Associate Justice of the Supreme Court of the United States 


® The legal significance of the Dartmouth College case! has been amply analyzed 
elsewhere. This statement presents its dramatic quality. Although staged as a three-act 
play its essential action is authentic. The principal characters are John Wheelock, 
one-time president of Dartmouth College and Dartmouth University, Daniel Webster, 
of counsel for the trustees of the College, and John Marshall, Chief Justice of the 


Supreme Court of the United States. The action takes place in New Hampshire and 
Washington, D. C., between 1800 and 1820. 





PROLOGUE 


In 1800, in the office of President 
Wheelock of Dartmouth College, at 
Hanover, N. H. President Wheelock 
is talking with Daniel Webster, an 
18-year-old student. 


# Daniel voices his appreciation of 
the intellectual world the College 
has opened to him. He explains how 
his pioneering father, Captain Eben- 
ezer Webster, had sacrificed the fam- 
ily’s interests to send him to Dart- 
mouth and how Daniel plans to 
help his brother follow him. 

Dr. Wheelock tells how his father, 
Reverend Eleazar Wheelock, about 
forty-five years ago, had established, 
at his own expense, and on his own 
estate, a charity school for the in- 
struction of Indians in the Christian 
religion. To this end he secured 
funds from the Earl of Dartmouth 
and other English sponsors. To per- 
petuate his program, he sought a 
corporate charter for a college. Its 
trustees were to develop the Indian 
Charity School independently of the 
college, and Dartmouth College it- 
self was to provide higher education 





for English and other youths, as well 
as Indians. 

December 13, 1769, Governor John 
Wentworth of the Province of New 
Jdampshire, in the name of George 
III, granted the charter. It ran to 
The Trustees of Dartmouth College. 
It prescribed a quorum of seven, “the 
whole number of said trustees con- 
sisting, and hereafter forever to con- 
sist, of twelve, and no more... .”? 

It named the original twelve and 
authorized the trustees thereafter to 
fill vacancies in their body. The trus- 
tees were to hold title to the College 
properties, appoint its president, pro- 
fessors, officers and other representa- 
tives, grant its degrees and govern 
its affairs. The charter named Elea- 
zar Wheelock as the “founder” of 
the College, appointed him its first 
president and authorized him, by his 
last will, to name his successor to 


serve unless and until disapproved 
by the trustees. 

The College was established on 
the Connecticut River at Hanover. 
New Hampshire lands were granted 
to it by that State and Vermont lands 
by the Governor of Vermont. Presi- 
dent Eleazar Wheelock died in 1779. 
By his will he had named as his suc- 
cessor his son, Lieutenant Colonel 
John Wheelock, who at once gave up 
his Army career to devote himself 
to the College. 

In 1800 the students number near- 
ly 150 and Dartmouth is the only 
institution of higher education in 
New Hampshire. Daniel catches the 
spirit of the dauntless founder of this 
College in the forest, dedicated to 
the intellectual and spiritual ad- 
vancement of mankind forever. He 
expresses the hope that some day he 
may repay a part of his personal 
debt to Dartmouth. 


Acr I—The Issue Is Created 
ScENE | 
The Trustees Act 
August 26, 1815, in a meeting of the 


trustees of Dartmouth College, at 
Hanover, N. H. 


President John Wheelock refers to 





1. The Trustees of Dartmouth College v. Wood- 
word, 4 Wheat. 518 

2. 4 Wheot. 525 

The trustees were given wide authority to make 
‘not repugnant to the laws and statutes of 
our realm of Great Britain, or of this our province 
of New-Hampshire, and not excluding any person 


rules 


of any religious denomination whatsoever, from 
free and equal liberty and advantage of education, 
or from any of the liberties and privileges or im- 
munities of the said college, on account of his or 
their speculative sentiments in religion, and of his 
or their being of a religious profession different 
from the said trustees . . ."’ Id., at 533. 
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The Dartmouth College Case 


the steady increase of his disagree- 
ments with the trustees since 1809. 


Led by United States Senator Thom- 
as W. Thompson,’ they in turn 
charge him with starting a bitter war 
of pamphlets by making false charges 
against them and attacking their au- 
thority to guide the corporate policy 
of the College. They protest his hav- 
ing memorialized the Legislature to 
investigate the trustees’ conduct of 
the College. He replies that he has 
gone further and already has ap- 
peared before the Legislative Com- 
mittee. Some trustees urge patience 
but the majority cannot be re- 
strained. Accusing Wheelock of dis- 
rupting the College, they remove him 
from office as president and trustee. 
Two protest.® 
ScENE 2 
The Legislature Acts 

June 26, 1816, in a cloakroom of 

the New Hampshire House of Rep- 

resentatives at Concord, N. H. The 

business before the House is a bill 

“to amend the charter, and enlarge 

and improve the Corporation of 

Dartmouth College”. 


The conversation discloses that in 
March, 1816, the Anti-Federalists had 
elected William Plumer as Governor. 
June 6, in his message to the Legis- 
lature, he had urged that the Col- 
lege charter be amended, especially 
so as to terminate the authority of 
the trustees to name their successors 
and so as to require its president to 


3. A trustee from 1802 to 1817, graduate of Har 
vard, gentleman and lawyer of the old school, 
rich and courtly, a patron of Daniel Webster, and 
United States Senator from New Hampshire 1814- 
1817. Shirley, The Dartmouth College Causes (1879) 
81, 83-84; Biographical Directory of the American 
Congress (1950) 1915. 

4. A misunderstanding between Wheelock and 
Webster arose in this connection. In the spring of 
1815, Wheelock, contemplating personal litigation 
against the College for money due him and on 
other grounds, had suggested to Webster that he 
might wish to retain his professional services. 
Webster had indicated his willingness to serve him. 
On August 5, when Wheelock learned that legisla- 
tive hearings as to the College would begin 
August 16, he wrote to Webster urgently request- 
ing the latter's appearance with him at the hear- 
ings. Webster received the letter too late to attend 
the hearings and Wheelock had to proceed alone 
Webster also explained, later, that court engage- 
ments would have prevented his attendance in any 
event, and that he had not regarded this request 
as a professional call. Furthermore, he was not con 
vinced that Wheelock was wholly right on the is- 
sues before the committee and he had no inclina- 
tion to espouse either side of the College contro- 
versy, except in proceedings in which his services 
were ‘‘professional’’. Shirley, 86-92; Forrar, Dort- 
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report annually to the Governor 
upon the state of the College.® 

The bill before the House includes 
amendments to the College charter 
(1) changing its name to Dartmouth 
University; (2) increasing its trus- 
tees from twelve to twenty-one and 
its quorum from seven to eleven; 
(3) adding a Board of Overseers of 
twenty-five members, with a quorum 
of fifteen; (4) authorizing all original 
and subsequent vacancies among 
trustees and overseers to be filled 
with appointees of the Governor and 
Council, except that the President of 
the Senate and the Speaker of the 
House of Representatives of New 
Hampshire, and the Governor and 
Lieutenant Governor of Vermont, 
shall be overseers ex officio; (5) the 
president and professors of the Col- 
lege shall be nominated by the trus- 
tees and approved by the overseers; 
(6) the overseers may disapprove any 
action of the trustees provided they 
do so within sixty days after receipt 
of copies of the action; and (7) the 
president shall render an annual re- 
port to the Governor.” 

The bill is ably debated. Written 
remonstrances from United States 
Senator and College Trustee Thom- 
as W. Thompson and others are be- 
fore the body.§ The point is clearly 
made that this College was founded 
and endowed by private individuals, 
rather than by the King or the Gov- 





mouth College Case (1819), 379-380, 390-391. 

5. Those protesting were Governor Gilman of 
New Hampshire and Judge Stephen Jacob of Ver- 
mont. Two days later the trustees elected Reverend 
Francis Brown, of Maine, President of the College. 
Accepting the office at 31, he served with ‘‘rare 
tact and administrative genius’’, but died July 27, 
1820, after steering the College successfully through 
its greatest crisis. Shirley, 100-101. Most of New 
Hampshire and much of New England had taken 
sides. Orthodox Congregationalists and Federalists 
generally had supported the trustees. The other 
denominations and Anti-Federalists generally had 
supported Wheelock. 


6. Shirley, 106. 
7. See 4 Wheat. 539-544; Farrar, 18-22, for the 
Act in full. 


8. His remonstrances of June 19 and 24, 1816, 
charge that the Legislature is about to take action 
without considering the report of the Legislature's 
own Fact Finding Committee. He warns that the 

tendency of this bill . . . is to convert the peace- 
ful retreat of our college into a field for party 
warfare’’. See Farrar, 385-391; Smith, Dartmouth 
College (1878), 101-106. 

9. In the Senate a proposal to make the amend- 
ment subject to approval by the trustees was de 
feated. The bill was approved by the Governor 
June 27, 1816. Seventy-five of the 190 members of 


ernment and that, if this property has 
been misapplied by its trustees, it is 
for the judiciary and not for the 
Legislature to determine that issue. 
Nevertheless, the bill passes by a 
small majority.® 
SCENE 3 
The College Carries On 

February 28, 1817, in Rowley Hall, 

Hanover, N. H., President Brown of 

the College is meeting with Profes- 

sors Ebenezer Adams and Roswell 
Shurtleff. 

Brown reports that under the re- 
duced quorum amendment of De- 
cember 18, the University trustees 
voted to remove him as president 
and reinstate John Wheelock, with 
William Allen as acting president 
due to Wheelock’s ill health.1° Brown 
further reports that the University 
boards have elected, as secretary and 
treasurer, William H. Woodward, 
who had been the College secretary; 
have placed the corporate records 
and seal of the College in Wood- 
ward's possession; have removed four 
trustees and all members of the facul- 
ty who adhered to the old board; 
and have ousted the officers and fac- 
ulty from the College buildings. The 
ousted trustees, officers, faculty and 
their students have moved to nearby 
Rowley Hall. There they carry on 
their educational program. Scarcely 
any students attend the newly con- 
stituted and competing University. 

The College has sought the legal 





the House recorded their protest in the journal, 
declaring that the charter was a contract and that 
the trustees could not lawfully be deprived of their 
rights under it in the face of the federal constitu- 
tional provision against the impairment of the 
obligation of contracts. Shirley, 109-110; Farrar, 
381, 389-390. 


The Governor and the Council at once named 
appointees to fill all of the newly created posi- 
tions. Meetings of the University boards were 
called for August 26, 1816. Only ten of the trustees 
and fourteen of the overseers were present. The 
attendance thus fell one member short of a quo- 
rum on each board. August 28, nine of the 
twelve previously constituted College trustees de- 
clared that the amendment was unlawful and that 
they felt obliged to refuse to act under it. Forrar, 
379-384. 

December 18, 1816, the Legislature passed oa 
supplementary Act permitting adjournments by 
less than a quorum of each board, reducing the 
trustees’ quorum to nine, with the concurrence of 
six trustees necessary to take action. A third Act, 
approved December 26, prescribed a $500 penalty 
for hindering officers acting under the amend- 
ments. 4 Wheot. 545-549; Farrar, 23-26. 


10. Wheelock died April 11, 1817, 
$40,000 by will to the University. 
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advice of Senator Jeremiah Mason,"! 
Judge Jeremiah Smith '* and Repre- 
sentative Daniel Webster.!® Each has 
high standing at the Bar and in 


public life. February 8, 1817, at 


their suggestion, a test case already 
has been filed in the Common Pleas 
Court Grafton County, New 
Hampshire, against William H. 
Woodward attacking his right to the 
possession of the College records, 
seal and other corporate property. 
Upon an agreed statement of facts 
the case is pending in the Superior 
Court of Judicature of New Hamp- 
shire, which is the state’s highest 
tribunal." 


of 


Brown, Adams and Shurtleff sign 
“An Address of the Executive Off- 
cers of Dartmouth College to the 
Publick.” It states their case. Believ- 
ing in the righteousness of their 
cause and its importance to the Col- 
lege and to others in like situations, 
they firmly resolve to accept the risk 
of prosecution and to “continue to 
instruct the classes committed to 
them . . . until the decision of the 
law shall convince them of their 
error, or restore them to their 
rights’’.15 





11. An impressive figure, 6 feet 7 inches tall, he 
was as large in mind as he was in body. A Feder- 
alist, he had served as Attorney General of the 
State 1802-1805, as United States Senator 1813- 
1817 when he resigned. He had declined appoint- 
ment by Governor Plumer as Chief Justice of the 
Superior Court of New Hampshire in August, 1816. 

12. A Federalist, he served in Congress 1791- 
1797, as United States District Attorney 1797-1800; 
Judge of Probate 1800-1802; United States Circuit 
Judge 1801-1802; Chief Justice of the Superior 
Court of New Hampshire 1802-1809; Governor 
1809-1810; and Chief Justice of the then styled 
Supreme Court of New Hampshire 1813-1816. 

13. Webster was 35 and on the threshold of his 
professional and political career. A Federalist, he 
had served in Congress as a Representative from 
New Hampshire March 4, 1813-March 3, 1817. He 
then moved to Boston and was in active practice 
there throughout the Dartmouth College case. By 
1820 he was active in Massachusetts politics. He 
was a Presidential Elector on the Monroe and 
Tompkins’ ticket in 1820. Later he served as a 
Federalist Representative from Massachusetts, 1823- 
1827; United States Senator, 1827-1841; Secretary 
of State, 1841-1843; a Whig United States Senator, 
1845-1850; and Secretary of State, 1850-1852. 

14. It was stipulated that “‘if either party should 
desire it, the statement of facts should be turned 
nto a special verdict, in order that the case might 
be carried to the supreme court of the United 
States upon a writ of error’’. 1 N. H. 111. 

An apocryphal story of this period concerns a 
plan to strengthen the College's case by bringing 
from Canada some young Indian students. All went 


Act II—The State Court Decides 
November 6, 1817. In the Court- 
room of the Superior Court of Ju- 
dicature of New Hampshire, at 
Plymouth, Grafton County, N. H. 
On the bench: Chief Justice Wil- 
liam M. Richardson,!® Justice Sam- 
uel Bell!? and Justice Levi Wood- 
bury.18 Among those at the bar are 
former Senator Mason, Judge Smith 
and former Representative Webster 
as counsel for the trustees.!® Attor- 
ney General George Sullivan? and 
Ichabod Bartlett?! are present as 
counsel for the opposition. 

The Chief Justice announces the 
unanimous opinion of the court in 
The Trustees of Dartmouth College 
v. Woodward.” 

The court faces squarely the con- 
tention of the trustees that the 
Amendatory Acts exceed the legis- 
lative powers of the Legislature and 
violate the Constitutions of New 
Hampshire and the United States. It 
sustains the legislation at every point. 
It holds the corporation to be a pub- 
lic corporation, subject to this kind 
of control in the public interest. In 
view of the proceedings to come, the 
following quotations are especially 
significant: 

The office of trustee of Dartmouth 

College is, in publick trust, 

as much so as the office of governor, 


fact, a 


well until the Indians, while crossing the river, saw 
the stone buildings. At once they dove into the 
river and fled back north, fearing that they were 
being taken to prison. 4 Beveridge, The Life of 
John Marshall (1919), 233 note. 

15, Shirley, 137-140; Smith, Dartmouth College 
(1878), 108-112. 

16. As a Federalist, he served in Congress from 
Massachusetts, 1811-1814; he was United States 
Attorney, 1814; and Chief Justice of the Superior 
or Supreme Court of New Hampshire, 1816-1838. 

17. He had served as a trustee 1808-1811. An 
Anti-Federalist, he was a member of the New 
Hampshire State House of Representatives, 1804- 
1807; Speaker, 1805-1807; State Senator and Presi- 
dent of the Senate, 1807-1809; State Councilor, 
1809-1810; Justice of the Superior Court, 1816- 
1819; Governor, 1819-1823; and United States Sen- 
ator, 1823-1835. 

18. A doubt has been suggested as to whether 
Justice Woodbury sat in this case. He had been 
appointed one of the new trustees of the Uni- 
versity in July, 1816, and had attended their 
meeting of August 26. Later he was appointed a 
Justice of the Superior Court December 9, 1816, 
at the age of 28, and took his seat at the Febru- 
ary Term, 1817. From 65 N. H. 472, 624, and 
Farrar's Report of the Dartmouth College case at 
pages 28, 206, it appears that ‘‘all the judges’ 
were present at the September and November, 
18127, Terms. In 1 N. H. 111, there is no express 
statement as to who participated. However, the 
local docket for the May and November Terms, 
1817, carries a note stating that Justice Woodbury 
“does not sit’ in this case. Shirley, 112, 150-151. 
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or of judge of this court .... 

It becomes then unnecessary to de- 
cide in this case, how far the legis- 
lature possesses a constitutional right 
to interfere in the concerns of private 
corporations. . .. 

* . > 

These [amendatory] acts compel 
the old trustees to sacrifice no private 
interest whatever, but merely to admit 
others to aid them, in the management 
of the concerns of a publick insti- 
tution.... 

> > * 

If the charter of a publick institu- 
tion, like that of Dartmouth College, 
is to be construed as a contract, with- 





Justice Woodbury served on the Superior Court 
until 1819. An Anti-Federalist, he served later as 
Governor, 1823-1824; State Representative and 
Speaker, 1825; United States Senator, 1825-1831; 
Secretary of the Navy, 1831-1834; Secretary of 
the Treasury, 1834-1841; United States Senator, 
1841-1845; and Associate Justice of the Supreme 
Court of the United States, 1845-1851. 

19. The first two had argued the case for the 
trustees at the May Term, 1817, in Grafton County 
with Sullivan in opposition. All three had argued 
for the trustees at the September Term, 1817, at 
Exeter in Rockingham County, with Sullivan and 
Bartlett in opposition. With the exception of 
Webster's, the substance of each of these argu- 
ments at Exeter is reported in Farrar, 28-206. The 
arguments appear also in 65 N. H. 473-624, to- 
gether with Forrar's report of Webster's final 
argument in the Supreme Court of the United 
States. See Farrar, 238-283. 

20. He served as a State Representative in New 
Hampshire, 1805; State Attorney General, 1805- 
1806; in Congress, 1811-1813; State Representative 
and Senator, 1813-1815; and State Attorney Gen- 
eral, 1816-1835. 

21. He served as Clerk of the State Senate, 
1817-1818; a member of the State House of Repre- 
sentatives, 1819-1821; and Speaker in 1821. He 
served as an “‘Anti-Democrat™ in Congress, 1823- 
1829, declined appointment as Chief Justice of 
the Court of Common Pleas in 1825 and served 
again in the State House of Representatives, 1830, 
1838, 1851 and 1852. 

22. 1 N. H. 111-138. Reprinted with the addition 
of arguments of counsel, 65 N. H. 473-643, See 
also, Farrar, 28-237. 
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The Dartmouth Cellege Case 


in the intent of the constitution of 


the United States, it will, in our 

opinion, be difficult to say what pow- 

ers, in relation to their publick insti- 
tutions, if any, are left to the states. 

It is a construction, in our view, re- 

pugnant to the very principles of all 

government, because it places all the 
publick institutions of all the states 
beyond legislative controul. . . . We 
are therefore clearly of opinion, 
that the charter of Dartmouth College 
is not a contract, within the meaning 
of this clause in the constitution of 

the United States. 1 N. H. 119-120. 

128, 133-134; 65 N. H. 630-631, 636- 

637, 640. 

Act IlI—Jn the Supreme Court 

of the United States 
SCENE | 
Webster's Argument 

March 10, 1818, 11 a.m. In the tem- 

porary courtroom of the Supreme 

Court of the United States—a plain 

committee room in the partially re- 

stored Capitol, in Washington, D. C. 

Webster and Joseph Hopkinson are 

ready to proceed for the trustees 

in the Dartmouth College case.** 

Representative John Holmes*4 and 

Attorney General William Wirt*5 

oppose them. 

The Court is announced by the 
crier.26 All its members are present— 
Chief Justice Marshall and Justice 
Washington, both from Virginia and 
appointees of President Adams; Jus- 
tices William Johnson, of South 
Carolina; Livingston, of New York; 
and Todd, of Kentucky, appointees 
of President Jefferson, and Justices 
Duvall, of Maryland, and Story, of 
Massachusetts, appointees of Presi- 
dent Madison. 

There are no printed or written 
briefs in the hands of the Court. ‘The 
case is called and Webster rises. It 
is his first major case before the Su- 


preme Court. Justice Story takes up 
his pen to make his customary full 
notes but becomes so absorbed in the 
argument that his pen remains poised 
and he takes no notes.** 

Although stating that the sole issue 
before this Court is the violation of 
Article I, § 10, of the Federal Consti- 
tution,?® Webster builds a_back- 
ground for the meaning of its lan- 
guage. In doing so, he summarizes 
the arguments made by Mason and 
Smith in the state court knowing also 
that those arguments may later come 
squarely before this Court through 
new test cases. He argues that the 
charter amendments are beyond the 
proper scope of legislative power. He 
cites Fletcher v. Peck®® to show that 
a state contract contains obligations 
protected by the contract clause and 
New Jersey v. Wilson*®® to the effect 
that the obligations of a contract 
made by the King before the Revolu- 
tion are as much entitled to protec- 
tion as those made by a state there- 
after. He demonstrates that The 
Trustees of Dartmouth College con- 
stitute a private eleemosynary cor- 
poration rather than a public cor- 
poration and argues that a state legis- 
lature which cannot repeal its grant 
of such a private corporate charter 
likewise cannot impair or essentially 
alter that charter without the assent 
of the corporation.*! 

At that point, tradition has it, 
Webster completed his three-hour 
legal argument and addressed a fa- 
mous emotional peroration to the 
Chief Justice. The best authenticated 
version of it is as follows: 

“This, sir, is my case! It is the case, 
not merely of that humble institution, 


it is the case of every college in our 
land. It is more. It is the case of every 
eleemosynary institution throughout 
our country,—of all those great chari- 
ties founded by the piety of our an- 
cestors to alleviate human misery, 
and scatter blessings along the path- 
way of life. It is more! It is, in some 
sense, the case of every man among 
us who has property of which he may 
be stripped; for the question is simply 
this: Shall our State Legislatures be 
allowed to take that which is not thei 
own, to turn it from its original use, 
and apply it to such ends or purposes 
as they, in their discretion, shall see fit! 

“Sir, you may destroy this little in- 
stitution; it is weak; it is in your 
hands! I know it is one of the lesser 
lights in the literary horizon of our 
country. You may put it out. But if 
you do so, you must carry through 
your work! You must extinguish, one 
after another, all those great lights of 
science which, for more than a century, 
have thrown their radiance over our 
land! 

“It is, sir, as I have said, a small 
college. And yet there are those who 
love it—” 

Here the feelings which he had thus 
far succeeded in keeping down broke 
forth. His lips quivered; his firm 
cheeks trembled with emotion; his 
eyes were filled with tears, his voice 
choked, and he seemed struggling to 
the utmost simply to gain that mastery 
over himself which might save him 
from an unmanly burst of feeling. . . . 
[In a] few broken words of tenderness 
... he went on to speak of his attach- 
ment to the college. The whole 
seemed to be mingled throughout with 
the recollections of father, mother, 
brother, and all the trials and priva- 
tions through which he had made his 
way into life. Every one saw that it 
was wholly unpremeditated, a pres- 
sure on his heart, which sought relief 
in words and tears. 

The court-room during these two 


(Continued on page 1055) 





23. A Federalist, Hopkinson was widely known 
as the author of ‘Hail Columbia’, written in 
1798. He also had a distinguished record at the 
Bar, including his able representation of Justice 
Samuel Chas2 in the latter's impeachment trial 
before the Senate in 1804 and 1805. He served 
in Congress, 1815-1819. From 1828-1842 he was 
to be a United States District Judge for the Eastern 
District of Pennsylvania, and in 1837 Chairman of 
Pennsylvania's Constitutional Convention. 

24. He had been a Federalist member of the 
Massachusetts House of Representatives, 1802-1803, 
then an Anti-Federalist member of the State Senate, 
1813-1814, and United States Representative, 1817- 
1820. Later he was to serve as United States Sena- 
tor from Maine, 1820-1827, 1829-1833. Still later 
he was to be a State Representative, 1835-1838, 
and United States Attorney, 1841-1843. 

25. He was widely known as an author, attorney 
and orator, who had gained especial fame through 
his part in the prosecution of Aaron Burr for trea- 
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son. He had served in the Virginia House of Dele 
gates and in 1816 as United States Attorney. From 
November, 1817, to 1829, he was Attorney General 
of the United States. January 31, 1818, he had 
written to a friend: *'! have been up till midnight, 
at work, every night, and still have my hands full. 
. . . The Supreme Court is approaching. It will 
half kill you to hear that it will find me unpre- 
pared; but | shall contrive ways and means to keep 
my professional head, at least, above water." 
Shirley, 234. 

26. ‘The Honorable, the Chief Justice, and the 
Associate Justices of the Supreme Court of the 
United States. Oyez, Oyez, Oyez! All persons 
having business before the Honorable, the Supreme 
Court of the United States, are admonished to draw 
near and give their attention for the Court is now 
sitting. God save the United States and this Hon- 
orable Court." The foregoing is the announcement 
now used. The date of its origin is uncertain. See 
also, 2 Warren, The Supreme Court in United States 


History (rev. ed. 1937), 468-469; Smith, Farly 
Indiana Trials (1858), 137. 


27. See statement of Professor Chauncey A. 
Goodrich, of Yale, who was present at the argu- 
ment, 15 Writings and Speeches of Daniel Webster 
(1903) 10-13; 1 Fuess, Daniel Webster (1930), 230- 
232. Justice Story is quoted as having said later: 
“For the first hour, we listened to him with perfect 
astonishment; for the second hour, with perfect 
delight; for the third hour, with perfect conviction." 
Wilson, ‘Daniel Webster and Dartmouth'’, 3 The 
Colophon 10-11 (1938). 


28. ‘Section. 10. No State shall . . . pass any 
Bill of Attainder, ex post facto Law, or Law im- 
pairing the Obligation of Contracts, or grant any 
Title of Nobility." 

29. 6 Cranch 87. 

30. 7 Cranch 164, 


31. Citing Terrett v. Taylor, 9 Cranch 43, 51-52 
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“The Assistance of Counsel for His Defence’: 





Is This Becoming a Meaningless Guarantee? 


by Claude B. Cross + of the Massachusetts Bar (Boston) 


® The problem of providing counsel for indigent defendants in criminal trials is one 
of the oldest in our jurisprudence. The Bar has a proud tradition of accepting assign- 
ments by the court to defend indigent accused and one of the finest records of public 
service has been written by vigorous lawyers who give freely of their time and talent 
to assist the indigent with no hope of reward. In this article, Mr. Cross raises the point 
that however noble this tradition is, we may actually be denying many defendants 


the right of effective counsel. Criminal trials are becoming longer—it is not unusual 


for a trial to last weeks or even months, and many lawyers simply cannot afford to 


take such cases which may force them to neglect their regular clients’ business for 


many days. He discusses the various solutions tried in different jurisdictions and ends 


with four propositions that certainly merit consideration by every lawyer. 





# The Sixth Amendment to the Con- 
stitution of the United States, pro- 
vides that: 

In all criminal prosecutions, the 
accused shall enjoy the right [among 
others] to have the Assistance of Coun- 
sel for his defence. 

That right may seem to lawyers en- 
gaged in the trial of civil causes or 
in office work to be of minor conse- 
quence, a matter interesting chiefly 
to practitioners in the criminal 
courts. But, as I hope to suggest, it 
should be the concern, not only of 
bar associations but of citizens gener- 
ally, to maintain and preserve that 
right in a world vastly more compli- 
cated than that in which it was first 
embodied in our Constitution. 

The right has in recent years been 
well defined in legal theory. But the 
value of any right lies in the practical 
results which flow from it. We shall 
deal here briefly with both aspects. 

Certainly, when the Bill of Rights 
was framed, the right to have the 


assistance of counsel in the defense 
of criminal prosecutions was not 
thought to be of small importance. 

At common law, no counsel was 
allowed to persons charged with trea- 
son or felony against the Crown, al- 
though beginning late in the fif- 
teenth century counsel were allowed 
to argue points of law, generally ob- 
jections to the indictment. It was not 
until 1695 that an act of Parliament 
granted the right to be represented 
in trials for treason and other capital 
offenses. 

In England the right to counsel in 
other felony cases was not permitted 
until the Act of 1836. In the mean- 
time, however, the laws of the Colo- 
nies had become more liberal. In 
Powell v. Alabama, 287 U. S. 45, the 
Scottsboro cases, decided in 1932, the 
Court reviews the history of the com- 
mon law, and states: 


It thus. appears that in at least 
twelve of the thirteen colonies the rule 
of the English common law, in the 


respect now under consideration, had 
been definitely rejected and the right 
to counsel fully recognized’ in ‘all 
criminal prosecutions, save that in 
one or two instances the right was 
limited to capital offenses or to the 
more serious crimes; and this court 
seems to have been of the opinion 
that this was true in all the colonies. 

Even prior to the final ratification 
of the Sixth Amendment on Decem- 
ber 15, 1791, Congress had in April, 
1790, provided that a person indicted 
for treason or any capital offense 
should be “allowed and admitted to 
make his fuli defence by counsel 
learned in the law’, and directed 
that “the court before whom such 
person shall be tried, or some judge 
thereof, shall, and they are hereby 
authorized and required immediately 
upon his request to assign to such 
person, such counsel, not exceeding 
two, as such person shall desire”. 
Act of 1790 
Is Still in Effect 
The Act of 1790, with some change 
in language, is still in effect. There 
is no other statute on the subject, ai- 
though, as we shall see, Rule 44 of 
the Federal Rules of Criminal Pro- 
cedure now deals with it. 

From 1791 until 1938, a span of 
147 years, it was generally thought, 
perhaps because the only Act of Con- 
gress dealt merely with treason and 
other capital offenses, that the Sixth 
Amendment guaranteed only that a 
defendant in a criminal case should 
have the right to employ counsel and 
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“The Assistance of Counsel for His 


that it imposed no duty upon the 
Court to assign counsel for the de- 
fense of persons too indigent or ig- 
norant to retain counsel. However, 
in 1938, our Supreme Court decided 
Johnson v. Zerbst, 304 U. S. 458. In 
that case the Court said: 


The “.. . right to be heard would 
be, in many cases, of little avail if it 
did not comprehend the right to be 
heard by counsel. Even the intelligent 
and educated layman has small and 
sometimes no skill in the science of 
Jaw. If charged with crime, he is in- 
capable, generally, of determining for 
himself whether the indictment is good 
or bad. He is unfamiliar with the 
rules of evidence. Left without the 
aid of counsel he may be put on trial 
without a proper charge, and con- 
victed upon incompetent evidence, or 
evidence irrelevant to the issue or 
otherwise inadmissible. He lacks both 
the skill and knowledge adequately 
to prepare his defense, even though 
he have a perfect one. He requires the 
guiding hand of counsel at every step 
in the proceedings against him.” The 
Sixth Amendment withholds from Fed- 
eral Courts, in all criminal proceed- 
ings, the power and authority to de- 
prive an accused of his life or liberty 
unless he has or waives the assistance 
of counsel... . 


Since the Sixth Amendment con- 
stitutionally entitles one charged with 
crime to the assistance of Counsel, 
compliance with this constitutional 
mandate is an essential jurisdictional 
prerequisite to a Federal Court's au- 
thority to deprive an accused of his 
life or liberty. When this right is 
properly waived, the assistance of 
Counsel is no longer a necessary ele- 
ment of the court’s jurisdiction to 
proceed to conviction and sentence. If 
the accused, however, is not repre- 
sented by Counsel and has not com- 
petently and intelligently waived his 
constitutional right, the Sixth Amend- 
ment stands as a jurisdictional bar to 
a valid conviction and sentence de- 
priving him of his life or his liberty. A 
court’s jurisdiction at the beginning 
of trial may be lost “in the course of 
the proceedings” due to failure to 
complete the court—as the Sixth 
Amendment requires—by providing 
Counsel for an accused who is unable 
to obtain Counsel, who has not in- 
telligently waived this constitutional 
guaranty, and whose life or liberty is 
at stake. If this requirement of the 
Sixth Amendment is not complied 
with, the court no longer has juris- 
diction to proceed. The judgment of 
conviction pronounced by a court 
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Defence”’ 


without jurisdiction is void, and one 

imprisoned thereunder may obtain 

release by habeas corpus. 

The rule laid down in the Zerbst 
case was codified in Rule 44 of the 
Federal Rules of Criminal Proce- 
dure, which became effective March 
26, 1946, and which provides: 

If the defendant appears in court 
without counsel, the court shall advise 
him of his right to counsel and assign 
counsel to represent him at every 
stage of the proceeding unless he 
elects to proceed without counsel or 
is able to obtain counsel. 

In 1928 Chief Justice Taft said in 
Gaines v. Washington, 277 U. S. 81, 
85: “... the 6th Amendment to the 
Federal Constitution does not apply 
to the trial of criminal prosecutions 
by a state”, and, in 1942, in Betts v. 
Brady, 316 U. S. 455, not involving a 
capital offense, the Court adhered 
to this view, three judges dissenting, 
in the face of the contention that the 
due process clause of the Fourteenth 
Amendment had incorporated this 
provision of the Bill of Rights. How- 
ever, all the states provide for the 
assignment of counsel to indigent de- 
fendants in capital cases, and thirty- 
six in both capital and noncapital 
cases. 

Since the pronouncement of Rule 
44, it would appear that the consti- 
tutional guaranty of the assistance 
of counsel for the defense of criminal 
prosecutions cannot be avoided. 

Now, let us turn to the practical 
aspects. 

What is the constitutional guaran- 
tee actually worth? Many things 
which we hold dear we joke about. 
This guarantee is no exception. 

One such anecdote is of the judge 
who advised a defendant of his right 
to have counsel represent him and 
that, if he were not able to furnish 
his own counsel, the court would 
appoint one. Whereupon, the de- 
fendant said “Judge, instead of get- 
ting me a lawyer, I’d appreciate it 
more if you would find me a couple 
of good alibi witnesses.” 

The man had a point. He must 
have thought that services for which 
he could pay nothing would not be 
worth much more. 

There is no federal statute or rule 
that authorizes the court, which 


the Sixth 
Amendment, to prov ide any compern.- 
sation for his services or even reim- 
bursement for his expenses in con- 
nection with a trial. A convicted de- 
fendant may prosecute an appeal in 
forma pauperis, without printing the 
record, but he must still provide a 
transcript if he raises a question on 
the entire record. 

The guarantee of the Sixth 
Amendment is intended primarily 


assigns counsel under 


for the protection of the indigent 
and ignorant. It is of no consequence 
to the defendant with ample finan- 
cial resources, although I must stress 
the word “ample”. Today, the is- 
sues in a criminal prosecution may 
involve so extended a hearing that 
the costs of a stenographic transcript 
and of a modest per diem to counsel 
will ruin the ordinary man. 

Modern Trials Are Longer 

Than Trials in the 1700's 

Of course, it has always been the 
proud tradition of the Bar to accept 
assignments by the court to defend 
clients unable to choose their own 
counsel and to perform such assign- 
ments as earnestly and ably as lay 
within their capacity. Short trials 
imposed no great hardship, and 
when the Bill of Rights was adopted, 
criminal trials were usually brief. In- 
deed, in England, state trials had to 
be concluded in one day, and it was 
not until 1794 that English courts 
were allowed to adjourn cases of 
treason and felony. So, we find Lord 
Erskine beginning his argument in 
the Gordon Riot case after midnight 
and the jury retiring at 4:45 a. M. At 
5:15 a. M. the jury returned with a 
verdict of not guilty. The entire trial 
was concluded in twenty hours. 

Today, as you know from your 
own participation, or, if you have 
been fortunate, from the newspa- 
pers, trials of criminal cases may ex- 
tend over months. To the actual 
days of trial must be added the days 
of preparation. 

On this matter of the lengthening 
of criminal trials, I may cite the au- 
thority of Judge Harold R. Medina, 
from whom I quote, with his con- 
sent: 


... Asa matter of fact, the Criminal 
Bar, such as it existed when I was 
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first admitted to practice, is rapidly 
disappearing. The publicity is getting 
to be so hot that lawyers are more and 
more beginning to think that they 
cannot come out of such trials un- 
scathed; and a very important feature 
is the inordinate length of modern 
criminal trials. In the old days if a 
trial lasted over a week, it was a big 
case. Now three or four months seem 
perfectly normal. I have on several 
occasions referred to what I think is 
becoming a practice of over-trying 
their cases by the government. This 
is not always so, but they do have a 
way of throwing in everything but 
the kitchen stove. There are few law 
yers who can afford to be away from 
their practice for as much as three or 
four months, let alone five or six. 

Assignment by the court to defend 
may, therefore, impose a very great 
burden upon counsel, who will still 
seek to do his best. If his time is 
worth anything, it is a burden which 
will be shared by his partners. 

The problem of how to distribute 
the burden of defending indigent 
defendants, rather than to deposit it 
upon some member of the Bar se- 
lected by the Court as best able to 
sustain it, has been considered for 
some time by various judicial organi- 
zations, bar associations and other 
legal organizations. 

In Boston and in Philadelphia 
charitable organizations, known as 
Voluntary Defenders, have under- 
taken to provide counsel for poor 
persons charged with crimes. In New 
York the Legal Aid Society performs 
the same function. In addition, there 
are private defender organizations, 
either Voluntary Defenders or Legal 
Aid Societies, doing similar work in 
Cincinnati, New Orleans and Pitts- 
burgh. I conclude from reading their 
reports that, while such societies have 
done much useful work, they are 
handicapped by lack of funds and 
have had to depend in large part 
upon the enthusiasm for experience 
of the younger generation of lawyers. 


The problem has also been before 
the Judicial Conference, consisting 
of the senior Circuit Judges, for some 
fifteen years. At its annual meeting 
in 1948, the Conference appointed a 
committee of four judges “to con- 
sider the adequacy of existing pro- 
visions for the protection of the 


rights of indigent litigants in the 
Federal Courts”. Judge Augustus N. 
Hand was chairman of this commit- 
tee. In its 1944 report the committee 
recommended that any district court 
be authorized in its discretion to ap- 
point public defenders, or that, in 
the alternative, a district court, in 
districts not including a city of more 
than 500,000 population, be author- 
ized to compensate appointed counsel 
at a rate not exceeding $25 a day and 
to reimburse such counsel for ex- 
penses, the aggregate amount to be 
expended in any district to be not 
more than $3,000 per year. 

There have been many bills in 
Congress to provide a remedy along 
the lines of these recommendations, 
but none has yet been enacted. 

The assistance which counsel may 
furnish to a defendant in a criminal 
prosecution, if counsel is a “public 
defender” (that is, an officer ap- 
pointed by the government) or a 
“voluntary defender” employed by 
a charitable corporation, can, how- 
ever, hardly be expected to be as ef- 
fective or satisfactory as that of coun- 
sel of the defendant's own choice. 
The relations of attorney and client 
are, or should be, confidential. It is 
elemerttary that a man may not serve 
two masters. There may be lawyers 
who could serve as public defenders 
and yet earn the complete confidence 
of those whom they defend. Never- 
theless, I see inherent difficulties in 
the relationship. Is not a public de- 
fender apt to decide in advance 
whether a defendant's cause is good 
or bad, or, at least, will not the de- 
fendant expect such a judgment? 

What is the duty of counsel who 
undertakes to furnish assistance for 
the defense? I think of a conversa- 
tion between James Boswell and 
Samuel Johnson: 


Boswe.L_: But what do you think 
of supporting a cause which you know 
to be bad? 

Jounson: Sir, you do not know it 
to be good or bad till the Judge de- 
termines it. I have said that you are 
to state facts fairly; so that your think- 
ing, or what you cail knowing, a cause 
to be bad, must be from reasoning, 
must be from your supposing your 
arguments to be weak and inconclu- 
sive. But, Sir, that is not enough. An 
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his A.B. from the University of Missouri, 
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argument which does not convince 
yourself, may convince the Judge to 
whom you urge it; and if it does con- 
vince him, why, then, Sir, you are 
wrong, and he is right. It is his busi- 
ness to judge; and you are not to be 
confident in your own opinion that 

a cause is bad, but to say all you can 

for your client, and then hear the 

Judge’s opinion. 

Quite recently, Mr. Justice Jack- 
son, in Sacher v. United States, the 
Communists’ lawyers’ contempt case, 
decided on March 11, 1952, stated 
the obligation of counsel in about 
the same terms. I quote: 

Of course, it is the right of counsel 
for every litigant to press his claim, 
even if it appears farfetched and un- 
tenable, to obtain the court’s con- 
sidered ruling. Full enjoyment of that 
right, with due allowance for the heat 
of controversy, will be protected by 
appellate courts when infringed by 
trial courts. 

We may be sure that the Sixth 
Amendment does not guarantee a 
defendant counsel of his own choice, 
without regard to the willingness of 
counsel to serve, but will it be satis- 
fied by representation by a public 
defender, not independent counsel, 
but a public officer? 

As a practical matter, at least, the 
question would be affected if the 
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matter at issue was what may be re- 
ferred to as an “unpopular cause”. 

Suppose the defendant is accused 
of plotting to overthrow the Govern- 
ment by force, and the proof is that 
he was a member of the Communist 
Party. Will a public defender assert 
that the Communist Party is inno- 
cent of any such intentions? 

The trials in Salem, which resulted 
in the execution of a number of old 
women as witches in the seventeenth 
century, were held at a time when de- 
fendants were not entitled to the as- 
sistance of counsel, so that they were 
not in fact represented. Would a pub- 
lic defender, if there had been such 
an officer, have denied the existence 
of witchcraft? 


Four Recommendations 

for the Bar To Consider 

What are my own recommendations? 
I shall give them briefly: 

1. An indigent defendant in a 
criminal trial should be entitled, at 
the expense of the Government, to 
a copy of the stenographic transcript. 

When the Sixth Amendment was 
adopted, there were no such tran- 
scripts. No lawyer in a complicated 
case can adequately proceed without 
a transcript, particularly if the Court 
and Government counsel have one. 

2. An indigent defendant in a 
criminal case should be reimbursed 
for all his out-of-pocket expenses rea- 
sonably incurred in his defense. 

8. Existing private defender or- 
ganizations should be continued, en- 
couraged and more generously sup- 
ported by the community, through 
its Community Chest or otherwise. 
However, in any case in which a court 
believes that such an organization 
cannot adequately represent a de- 
fendant in a criminal case, it should 
assign counsel and, in that event, 
should have authority to provide 
that such counsel be paid a modest 
per diem as compensation for his 
services. 

I say a modest per diem, because 
I believe that, as members of the Bar, 
we must be willing to accept some 
part of the burden involved in the 
administration of justice. Indeed, if a 
transcript were provided and other 
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reimbursed, | 
should personally not be troubled by 
the lack of compensation. It is, how- 
ever, too much to expect a lawyer to 
undertake the defense of a case, to 
devote time to it for which other 


necessary expenses 


clients would be glad to pay, and, in 
addition, to have to try his case with- 
out a transcript, unless he is willing 
to pay for it out of his own pocket. 

4. A defendant, even though not 
indigent, if found not guilty, should 
be reimbursed for his out-of-pocket 
expenses, including, in the discre- 
tion of the Court, a reasonable attor- 
ney’s fee. 

Under modern conditions a de- 
fendant found not guilty may never- 
theless be ruined financially by the 
cost of a trial. 

If the case is one of the “unpopu- 
lar causes”, his reputation may be so 
impaired, even though defendant be 
found innocent, that his fortune can 
never be retrieved. It is to a defend- 
ant in an “unpopular cause” that the 
assistance of counsel for his defense is 
most vital. It is to the credit of the 
Bar that it is not thought fitting 
or proper for its members to shrink 
from rendering such assistance, how- 
ever repugnant the notoriety attend- 
ing. . 

Massachusetts furnishes an early 
example of the duty of counsel to un- 
dertake the defense of unpopular 
causes. 

In 1770 the so-called Boston Mas- 
sacre occurred. The Redcoats fired 
on a threatening crowd in State 
Street. The commander, Captain 
Preston, was arrested and held for 
trial by the civil authorities and 
asked Josiah Quincy, Jr., a leader 
of the popular cause, to defend him. 
What Quincy went through may be 
guessed from his correspondence 
with his father. 


Braintree, March 22, 1770. 


My Dear Son, I am under great 
affliction at hearing the bitterest re- 
proaches uttered against you, for hav- 
ing become an advocate for those 
criminals who are charged with the 
murder of their fellow-citizens. Good 
God! Is it possible? I will not believe 
it. 

Just before I returned home from 


Boston, I knew, indeed, that on the 
day those criminals were committed 
to prison, a sergeant had inquired for 
you at your brother’s house; but I 
had no apprehension that it was pos- 
sible an application would be made to 
you to undertake their defence. Since 
then I have been told that you have 
actually engaged for Captain Preston; 
and I have heard the severest reflec- 
tions made upon the occasion, by men 
who had just before manifested the 
highest esteem for you, as one destined 
to be a saviour of your country. I 
must own to you, it has filled the 
bosom of your aged and infirm parent 
with anxiety and distress, lest it should 
not only prove true, but destructive 
of your reputation and interest; and 
I repeat, I will not believe it, unless 
it be confirmed by your own mouth, 
or under your own hand. 

Your anxious and distressed parent, 

Jostan Quincy 


Boston, March 26, 1770. 


Honovurep Sir, I have little lei- 
sure, and less inclination, either to 
know or to take notice of those ig- 
norant slanderers who have dared to 
utter their “bitter reproaches” in 
your hearing against me, for having 
become an advocate for criminals 
charged with murder. . . . Before pour- 
ing their reproaches into the ear of 
the aged and infirm, if they had been 
friends, they would have surely spared 
a little reflection on the nature of an 
attorney's oath and duty. 

Let such be told, sir, that these 
criminals, charged with murder, are 
not yet legally proved guilty, and 
therefore, however criminal, are en- 
titled, by the laws of God and man, to 
all legal counsel and aid; that my duty 
as a man obligated me to undertake; 
that my duty as a lawyer strengthened 
the obligation. . . . This and much 
more might be told with great truth; 
and I dare affirm that you and this 
whole people will one day rejoice that 
I became an advocate for the afore- 
said “criminals” charged with the mur- 
der of our fellow-citizens. 

I never harboured the expectation, 
nor any great desire, that all men 
should speak well of me. To enquire 
my duty, and to do it, is my aim. .. . 
When a plan of conduct is formed 
with an honest deliberation, neither 
murmuring, slander, nor reproaches 
move. . . . There are honest men in 
all sects,—I wish their approbation;— 
there are wicked bigots in all parties, 
—I abhor them. 

I am, truly and affectionately, your 
son, 

Jostan Quincy, Jr. 
(Continued on page 1036) 
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Corporate Contributions to Charities: 


The Modern Rule 


by Gerhard D. Bleicken - of the Massachusetts Bar (Boston) 


® In the February, 1952, issue of the Journal, we published an article by Laird Bell, 
of the Chicago Bar, entitled “Corporation Support of Education: The Legal Basis”; in 
March, Miguel A. de Capriles and Ray Garrett, Jr., contributed “Legality of Corporate 
Support to Education: A Survey of Current Developments”. Both those articles dealt 


with the common law rule that corporations exist for the sole purpose of making profits 


for their stockholders and that officers and directors of corporations have no right 
to “give away” corporate funds in the form of contributions to charity. Messrs. Bell, 


De Capriles and Garrett confined their articles largely to consideration of contribu- 


tions to educational institutions, and their research showed that the old common law 


rule was being modified. Mr. Bleicken treats the subject more broadly, and shows how 


the content of the old rule has been changed to permit corporations to use their 


funds to build hospitals, form relief associations, or even to bring transportation 


facilities to a community. 





s The economic and political con- 
ditions stemming from the American 
industrial revolution that have pro- 
duced American social legislation 
during the last half century have 
placed an ever-increasing burden on 
our charities. Our American pattern 
of living has changed from small, 
self-sufficient agrarian units to mod- 
ern, interdependent urban centers. 
rhe industrial revolution raised our 
standards of living and, at the same 
time, man changed from making his 
living to earning his living. No long- 
er was a large family an asset in 
American life and no longer were 
food and clothing and the necessities 
produced principally at home. In- 
stead, man earned money to provide 
the necessities and the comforts of 
life. With all this came a greater de- 
pendence upon the nation, particu- 
larly in times of adversity. The paro- 





chial view toward charity had to be 
abundoned. 

What is the case for charity to- 
day? The very factors that have made 
us the most powerful nation on 
earth have made us the most inter- 
dependent of peoples. Increasing ur- 
banization and increasing popula- 
tion have forced a high degree of in- 
dustrial activity. The fluctuating eco- 
nomic health of the nation has made 
vast demands on charities, particu- 
larly in cases of unemployment and 
sickness. Our more abundant life 
has increased the life span and our 
aging population has thrown addi- 
tional burdens on charity. Family 
disintegration resulting from the eco- 
nomic pressures of our times has 
added to our burdens. The deprecia- 
tion of the dollar and the falling in- 
terest rate have cut the value of our 
endowments by more than half. And 








possibly as a nation we have erred 
seriously in boosting the American 
standards of charity. The basic es- 
sentials of food, clothing and shelter 
are no longer enough. This raising 
of the standards of charity may be 
laid to the political promisors, who, 
in the last two decades, have found 
the advantage of the politically 
beholden. The charities themselves 
have been anxious to expand contin- 
ually their activities and certainly 
many individual professionals have 
been guilty of empire building. The 
fund-raising business has become 
highly lucrative and substantial for- 
tunes have been made in the process 
of separating the American from his 
dollar in the name of charity. 

Whether we like it or not, charity, 
one of the most ancient of virtues, is 
here to stay and the current cost to 
the American people of private char- 
ity is roughly four billion dollars a 
year. 

The case for private corporate con- 
tributions to charity has been stated 
ably by persons generally not 
thought to be antagonistic to Ameri- 
can business. The arguments have 
been made by Beardsley Ruml, The- 
odore Geiger, Alfred P. Sloan, Jr., 
Laird Bell, Frank W. Abrams and 
Irving S. Olds. Let us take, for ex- 
ample, the field of American col- 
leges and universities and the think- 





1. See “Company Policies on Donations, !!."’ 
Written Statements of Policy, National Industrial 
Conference Board, Inc., Studies in Business Policy 
No. 49, December 1950. 
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ing of these men* of whom it could 
be said, as it was said of Gerard 
Swope on another occasion, “No 
academic taint condemned his utter- 
ance in advance; no suspicion of un- 
due enthusiasm clouded his prod- 


uct.”"8 
It goes something like this: The 


increase in tuition costs (roughly 50 
per cent since before the war) threat- 
ens one of the strongest bulwarks 
of our American system, namely the 
ability of a worthy child to be ade- 
quately educated regardless of 
wealth. It has seemed to me that the 
genius of American life has been that 
we have come closer to using our to- 
tal personnel potential than any 
other nation at any time. The happy 
union of political democracy and 
free enterprise has let us select our 
national leaders on the most truly 
competitive basis, and whenever they 
have been opposed by the products 
of stratified societies, whether nine- 
teenth century Europeans or twen- 
tieth century totalitarian societies of 
Europe or Asia, they have demon- 


strated the value of this method of 
selection. From this broad base and 


from these millions of Americans 
have come our business leaders as 
well as our political and military 
and scientific and spiritual leaders, 
and from this population must come 
our leaders for the future. The staffs 
for the American corporations for 
1980 must come from American col- 
leges. Is this not a direct and real in- 
terest to American corporations to 
see that American universities re- 
main virile and strong and free? 

But there are even greater, though 
possibly more subtle, interests of 
American businessmen in education. 
The first is that the American way 
of life must be preserved in Ameri- 
can colleges. Colleges that have be- 
come merely political instruments of 
the state will not strengthen Ameri- 
can life. Second, if we are to survive 
as a nation with our tremendously 
expanding population—180 million 
by 1960—we must develop new ma- 
terials, new resources, new markets 
and more production. This in turn 
means new businesses and more em- 
ployment. This not only means high- 
ly trained personnel but it requires 
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the spending of millions of dollars 
in research into pure science and in- 
to applied science, and certainly only 
free universities can carry on this 
research that may very well save us 
as a people. 


Whence Come 
the Charitable Funds? 


Reliable sources indicate that of the 
some $4,000,000,000 that the Ameri- 
can people contributed to charity in 
1949 and again in 1950, something 
slightly less than $250,000,000 came 
from corporations. The great bulk of 
the contributions, some $2,784,000,- 
000, or 71 per cent of the contribu- 
tions, came from individuals with 
gross incomes of less than $25,000, 
15 per cent came from individuals 
with gross incomes in excess of 
$25,000, 5.5 per cent from corpora- 
tions, 5 per cent from bequests, 2.6 
per cent from foundations and .9 
per cent as gifts of property. 

The heightening tax rate and the 
increased cost of living, the dropping 
of the interest rates and the cheap- 
ening of the dollar are rapidly mak- 
ing it more and more difficult for 
the American individual to give to 
charity. Says Alfred P. Sloan, Jr., 
“What is to become of these institu- 
tions financially? They can no longer 
count on sizable individual contribu- 
tions as before. The ambitious, en- 
ergetic and successful young man 
who might once have been able to 
amass enough money to afford to 
give generously to his alma mater 
can now, at best, only hope for a 
reasonable standard of living for 
himself. The tax collector takes 
everything beyond that.’ 

It is interesting to note at this 
time that Beardsley Ruml, in his 
latest book The Five Percent, esti- 
mates that if corporations gave the 
full allowable 5 per cent under the 
federal law, this would amount to 
about $2,200,000,000 for American 
philanthropy. 

It is felt by many that charity's 
going to the Federal Government for 
assistance would be welcomed prin- 
cipally by the politicians. It is also 
felt that acceptance of such aid 
would ultimately be the end of the 


private universities whose competi- 
tion with the state universities is so 


necessary to the health of all higher 
education. The alternative, then, is 
to go to the last great reservoir of 
national wealth—the private corpora- 
tion. We must remember that behind 
all charitable contributions there is 
but one real source, the wealth of the 
American people, and the question 
comes solely, so the argument goes, 
on whether we wish to contribute to 
charities or be taxed for them. 

Said Irving S. Olds,® “Every Amer- 
ican business has a direct obligation 
to support the free, independent, 
privately endowed colleges and uni- 
versities of this country to the limit 
of its financial ability and legal au- 
thority. And unless it recognizes and 
meets this obligation, I do not be- 
lieve it is properly protecting the 
long-range interests of its stockhold- 
ers, its employees, and its customers.” 
And let us remember that, as Frank 
W. Abrams® stated, “The long-term 
interests of shareholders cannot run 
counter to the long-term interests of 
the American people.” This, then, is 
the argument for corporate contribu- 
tions to charity. 


Common Law Forbade 

Corporate Contributions to Charities 
The orthodox view was that corpo- 
rations existed for the sole purpose 
of making profits for their stockhold- 
ers.? The funds of the corporation 
could be used only for corporate 
purposes and those purposes did not 
include the making of donations to 
charity.§ Directors and officers were 
in a fiduciary relation to the corpora- 
tion and its stockholders and were 
bound to conserve the assets. Based 
on these propositions, the argument 
then could be made that if the cor- 
porate charter was in fact an agree- 
ment among the stockholders that 





2. E.g., Alfred P. Sloan, Jr., ‘Big Business Must 
Help Our Colleges’'—Collier's, June 2, 1951. 

3. ‘America Faces the Future’’—Charles Beard. 

4. Alfred P. Sloan, Jr., ‘Big Business Must Help 
Our Colleges’', supra, footnote 2. 

5. Chairman of the Board, United States Stee! 
Corporation, speaking at the Yale Alumni Dinner, 
October 19, 1951. 

6. Chairman of the Board, Standard Oil Co., 
N. J.—Business Week, February 19, 1949, page 36. 

7. Dodge v. Ford Motor Co., 204 Mich. 459, 170 
N. W. 668 (1919). 

8. Davis v. Old Colony Railroad Co., 131 Mass. 
248, 41 Am. Rep. 221 (1881). 
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the corporate funds were to be used 
solely for corporate purposes, and 
such purposes did not include chari- 
table donations, then the directors, 
even with the backing of a majority 
of the stockholders, could not defeat 
the rights of the minority.® 

But even under the orthodox ap- 
proach, the courts early decided that 
the power to make so-called corpo- 
rate donations to charity under cer 
tain circumstances was within the 
implied corporate powers. Lord Jus- 
tice Bowen said in 1883, “It is not 
charity sitting at the board of direc- 
tors, because as it seems to me charity 
has no business to sit at boards of 
directors qua charity. There is, how- 
ever, a kind of charitable dealing of 
those who practice it, and to that 
extent and in that garb (I admit not 
a very philanthropic garb) charity 
may sit at the board, but for no other 
purpose.”’10 

And the same Lord Justice Bowen 
stated the law as well as it has been 
put on this subject when he said in 
reference to a railroad’s power to take 
its porters on a picnic in the country, 
“The law does not say that there are 
to be no cake@and ale, but there are 
to be no cakes and ale except such as 
are required for the benefit of the 
company.”!4 

Thus, the early common law rule, 
namely that whether a corporation 
may contribute to charity is deter- 
mined by what real benefit the cor- 
poration receives, still applies. How- 
ever, the concept of corporate benefit 
has broadened to such a point that 
no longer do the old cases state the 
law applicable to present-day facts.!” 

This is all in the best tradition of 
the law. Said Justice Holmes in his 
classic volume, The Common Law:'3 
“The very considerations which 
judges most rarely mention, and al- 
ways with an apology, are the secret 
root from which the law draws all 
the juices of life. I mean, of course, 
considerations of what is expedient 
for the community concerned . . 
and as the law is administered by 
able and experienced men, who 
know too much to sacrifice good 
sense to a syllogism, it will be found 
that when ancient rules maintain 


themselves in the way that has been 
and will be shown in this book, new 
reasons more fitted to the times have 
been found for them, and that they 
gradually receive a new content, and 
at last a new form, from the grounds 
to which 
planted.” 


they have been trans- 


Benefits to Employees 

and Their Families 

An early and successful method of 
developing and holding the loyalty 
ol employees was through the pay- 
ment of a Such 
have been upheld when reasonably 


bonus. payments 
related to the services furnished the 
corporation by the employee.’* In 
Hampson v. Price’s Patent Candle 
Co., the court upheld the payment 
of a week’s wages as a bonus to em- 
ployees over the objections of min- 
ority stockholders. 

It is clear that a corporation may 
grant pensions to its employees or 
its officers, particularly where stock- 
holders’ approval has been obtained. 
In fact, in England by 1888 the rule 
was well established, and in Hender- 
Bank of Australasia,*® the 
English high court went beyond that 
and approved the payment of £7500 
to the family of the chief colonial 
officer of the bank upon his death. 
A corporation, to keep its employees, 
must treat them with consideration 
and the standard of consideration 


son V. 





9. Rogers v. Hill, 289 U. S. 582, 53 S. Ct. 731 


(1933). 

Hutton v. West Coast Railway, 23 Ch. D. 654 
(1883). 

10. Hutton v. West Coast Railway, supra, foot- 
note 9, at 673. 

11. Hutton v. West Coast Railway, supra, foot- 
note 9, at 673. 

12. T. W. Cousens, ‘How Far Corporations May 
Contribute to Charity,” 35 Va. L. R. 401, 423; 
Steinway v. Steinway & Sons, 17 Misc. 43, 40 N. Y. 
Supp. 718, 720 (Sup. Ct. 1896): ‘‘The field of cor- 
porate action in respect to the exercise of incidental 
powers is thus, | think, an expanding one. As in- 
dustrial conditions change, business methods must 
change with them, and acts become permissible 
which at an earlier period would not have been 
considered to be within corporate power." 

13. The Common Law, O. W. Holmes, Jr. (Little, 
Brown & Co.) page 5. 

14. “‘To come within the rule of reason the com- 
pensation must be in proportion to the executive's 
ability, services and time devoted to the company, 
difficulties involved, + ibilities d, suc- 
cess achieved, amounts under jurisdiction, corpora- 
tion earnings, profits and prosperity, increase in 
volume or quality of business or both, and all other 
relevant facts and circumstances; nor should it be 
unfair to stockholders in unduly diminishing divi- 
dends properly payable.*’ Collins J., Heller v. 
Boylan, 29 N. Y. S. 2d 653, 668 (1941); Rogers v. 
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is that set by other corporations in 
like circumstances. 

In the United States, the setting 
up of pension plans is a justifiable 
corporate activity and the occasional 
statutes authorizing such plans are 
probably only declaratory of the 
common law.'" In the Heinz!§ case, 
the court indicated that all matters 
pertaining to employee relations are 
within the implied power of the cor- 
poration. These include payment of 





Hill, 289 U.S. 582, 590, 53 S. Ct. 731 (1933); Neff v. 
Gas and Electric Shop, 222 Ky. 66, 22 S. W. 2d 
265 (1929). 


15. 45 L. J. Ch. 437, 24 W. R. 754 (1876). Said 
Jessell, M. R., ‘What is the best mode of carrying 
on the factory is a question of fact; the directors 
consider that their system of giving gratuities is the 
best. | can form no opinion personally upon the 
subject but | consider that the manager and direc- 
tors ought to know and should be allowed to 
judge.” 

16. 40 Ch. D. 170 (1888); and see Normandy v. 
Ind. Coope & Co. Lid. [1908] 1 Ch. 84. These 
cases are to be distinguished from People ex rel. 
Burnet v. Jackson, 85 N. Y. 541 (1881) as the latter 
involved power of a municipal corporation and 
public funds. 

17. N. Y. Banking Law, §250; Heinz v. National 
Bank of Commerce in St. Louis, 237 Fed. 942 (1916); 
Osborne v. United Gas Improvement Co., 354 Pa. 
57, 46 A. 2d 208, 164 A. L. R. 1119 (1946); Meyers 
v. Cowdin, 47 N. Y. S. 2d 471 (1944). The case of 
Nemser v. Aviation Corp., 47 F. Supp. 515 (Dist. 
Ct. Del. 1942) holds that a pension is a type of 
deferred compensation and as such it would appear 
that the directors can fix salaries without approval 
of stockholders and could also fix pensions. But 
see Beers v. N. Y. Life Ins. Co., 66 Hun. 75, 20 
N. Y. Supp. 788 (1892). 


18. Supra, footnote 17, at pages 952, 953. 
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wages, overtime pay, vacations with 
pay, pay while sick, lunchrooms op- 
erated at cost and hospital benefits 
provided. “There can be no doubt 
that these are matters relating to the 
internal management of the corpora- 
tion, and as such within its implied 
powers for determination. Can any 
valid distinction be drawn between 
the above matters and the establish- 
ment of a pension fund, in proper 
cases and under proper circum- 
stances?’’!® 

There are exceptions to the au- 
thority of a corporation to grant bo- 
nuses and pensions and they exist 
when the corporation is going out of 
business.?° 

Contributions to the health of em- 
ployees have been sustained by the 
courts for many years. The court 
said in Ohio v. Pittsburgh, C., C. & 
St. L. Ry. Co., 24 “The company has 
its surgeons along its lines to respond 
in case of injury, and, the more effi- 
cient the organization of this benef- 
icent branch of the service, the bet- 
ter for both the master and servant. 
And yet the company should not be 
charged with conducting a medical 
or surgical school. If it should estab- 
lish hospitals for its injured em- 
ployees, and equip them with every- 
thing conducing to comfort and 
speedy recovery, including surgical 
attention, its acts should not be re- 
garded as ultra vires. . .”. Disability 
plans have been held intra vires the 
corporation.*? In People ex rel. Met- 
ropolitan Life Insurance Co. Vv. 
Hotchkiss,*2 one of the most inter- 
esting cases arose on the question of 
charitable contributions. The mat- 
ter was started by an action in cer- 
tiorari to review the determination 
of the Superintendent of Insurance 
that it was contrary to the New York 
Insurance Law to permit the pur- 
chase of property by the Metropoli- 
tan for use as a hospital for the care 
of its employees suffering from tu- 
berculosis. The court sustained the 
company’s action and based its de- 
cision squarely upon the necessity 
for regarding the comfort, health 
and safety and well-being of the cor- 
poration’s The 
argued that the extension of such 


employees. court 
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humane services resulted in compe- 
tent and effective work on the part 
of the employees. This case has been 
severely criticized.*4 


Doctrine of Clear Benefit 
Has Been Extended 


This doctrine of a clear and distinct 
benefit to the corporation has been 
extended to various fields of human 
relations. Generally, the facts have 
indicated that the service would not 
be readily available if the corpora- 
tion did not supply it and the loss to 
the corporation would be real. It 
would be difficult to keep employees 
happy and contented. On this basis, 
a corporation was upheld in main- 
taining a clergyman in a remote 
town in which it was the principal 
business. And so, too, it was justified 
in keeping a schoolmistress.*5 
Because we have treated the prob- 
lems of education as being typical 
of the problems of charity here, it 
should be noted that there is good 
authority to the effect that the mak- 
ing of contributions to educational 
institutions, particularly in cases 
where the corporation must rely 
on a particular university for its 
employees and staffs, is a justifi- 
able activity of the corporation. The 
court, in the case of Armstrong Cork 
Co. v. H. A. Meldrum Co.,* held 
that, since there was no objection by 
the directors and the stockholders, 
tire receivers of an insolvent corpo- 
ration were authorized to pay pro- 
portionately out of funds in their 
custody two subscriptions duly au- 
thorized to the endowment funds of 
two local colleges and universities. 
The subscriptions were made when 
the company was solvent and the di- 


19. See also Holmes v. Republic Stee! Corp., 
Ohio Court of Common Pleas, 69 N. E. 2d 396 
(1946). 

20. Hutton v. West Coast Ry. supra, note 9 
Stroud v. Royal Acquarium and Summer and Winter 
Garden Society Ltd., 89 L. T. 243 (Ch. D. 1903). 

21. 16 Ohio St. 9, 67 N. E, 93, 99, 64 L. R.A. 
405 (1903). 

22. McAdow v. Kansas City Western Ry. Co., 96 
Kan. 423, 151 P. 1113 (1915). 

23. 136 App. Div. 150, 120 N .Y. Supp. 649 (1909). 

24. Cousens, ‘How Far Corporations May Con- 
tribute to Charity," supra, footnote 12, at page 
415, where the author said thet other cases upheld 
contributions to hospitals on the ground that the 
corporation would otherwise be compelled to 
build a hospital itself but that the Hotchkiss case 
“goes farther than any of these authorities as 
neither isolation of the business nor its liability to 


rectors were the managers of the 
business. At that time there were no 
local colleges providing education 
for businessmen. The court held that 


the donations were proper business 
expenditures as the company had 
many of its employees drawn from 
that area and a good education for 
its employees in finance, accounting 
and business procedures would in- 
ure to its benefit and as the company 
would also secure advertising value 
from making the donations and in- 
crease its patronage. 

From these direct grants to em- 
ployees and to charities, corporations 
have turned from time to time to 
what amounts to a community or co- 
operative effort to level off the bur- 
dens of illness and want. These 
efforts have been generally held 
to be within the corporate powers 
where they directly aided the cor- 
porations, employees or the depend- 
ents of such employees. Thus, the 
formation of relief associations and 
contributions thereto have been up- 
held.?7 

The courts have sustained the cor- 
porate action of a sawmill employing 
a physician.28 In Cprning Glass 
Works v. Lucas,?® the court in effect 
reached the result that whether a 
contribution vires and 
whether it was deductible as an or- 
dinary and necessary business ex- 
pense was in fact one and the same 
thing. And it is on that authority 
that tax cases are cited herein. But 
the Corning Glass Works case is of 


was intra 


great significance in this field of 
charitable contributions. There the 
court held that a contribution of 
$25,000 to the Corning Hospital was 
(Continued on page 1059) 





industrial accident was there a factor and as the 
corporation was allowed to set up a hospital to 
care for such of its employees as might become 
victims of a particular disease’’. He goes on to 
say that the case might have been better based 
had the hospital been for the perfection of a 
treatment for tuberculosis in general. 

25. In re Branksea Island Co., 1 Meg. 12 (1888); 
Steinway v. Steinway & Sons, 17 Misc. 43, 40 N. Y. 
Supp. 718 (1896). But see People ex rel. Moloney 
v. Pullman's Palace Car Co., 175 Ill. 125, 51 N. E. 
664 (1898). 

26. 285 Fed. 58 (W. D. N. Y. 1922). 

27. Maine v. Chicago B. & Q. Railroad Co., 109 
lowa 260, 70 N. W. 630 (1897). 

28. Jackson Lumber Co. v. Trammell, 199 Ala. 
536, 74 So, 469 (1917). 

29. 37 F. 2d 798 (App. D. C. 1929), cert. denied 
281 U. S. 742, 50 S. Ct. 348 (1930). 
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Fees—Prohibited and Elusive: 


A Perennial Problem 


by Ben W. Palmer - of the Minnesota Bar (Minneapolis) 


® Lawyers would be less than human if they were not interested in the subject of 


fees. And fees are a perpetual problem to members of a profession who are sworn 


to serve the cause of justice and yet must earn their living by doing so. Mr. Palmer 


reminds us that the problem is not new, and he explains how fees were once forbidden 


and clients had to devise “ingenious methods” of paying their attorneys. 





# We all know what a fee is—or do 
we? And lest, perchance, we fail 
to recognize one when we see it wan- 
dering around the landscape, we 
have here the tale of a fee; not a fee 
tail, or a fee simple, but a simple fee. 

Once, as you know, fees were for- 
bidden. Demosthenes cites a law 
which forbade the paying of advo- 
cates in private suits, but it could 
not be enforced, and, after the mid- 
dle of the fourth century B.c., the 
previous pretense that the advocate 
was merely a friend or relative of 
the party was abandoned. 

The lex Cincia de donis atque 
muneribus, adopted in 204 B.c. and 
revived by Augustus in 17 B.c., with 
a fourfold penalty, forbade the ac- 
ceptance of fees or presents. Livy says 
it was the work of a tribune who 
made the law in the popular interest. 
But it was argued that at bottom it 
was an aristocratic law because it re- 
served the profession to the wealthy 
as a privilege. In the reign of Claud- 
ius it was contended that its wide- 
spread evasion led to the corruption 
of advocates; and the Senate de- 
manded its enforcement. One of the 
conscript fathers declaimed: “What 


would otherwise be the fairest and 
foremost of the liberal arts is de- 
graded by mercenary service. If law- 
suits were so conducted that no one 
profited by them, lawsuits would be 
fewer.” (Is not this sentiment re- 
echoed in the denial of attorney's 
fees to the victor in ordinary cases 
and the meagerness of statutory 
costs? Does not the Roman senator 
still command us?) 

But other senators saw some social 
good in fees. “Eloquence is not a 
happy accident costing nothing. And 
if we annul the rewards of the law- 
yers’ art, will not their studies end 
and the art perish?” And the em- 
peror “who considered that these 
arguments, if less high-minded”, says 
Tacitus, “were still not pointless, 
fixed ten thousand sesterces as the 
maximum fee to be accepted.” (As 
to where this ceiling was, please 
don’t ask us the real value of a 
sesterce in A.D. 47. I don’t know what 
the cost of Claudian living was. At 
the close of the republic the sesterce 
was worth about 214 asses, that is, 
about five cents.) The Senate again 
abolished fees at the beginning of 
Nero’s reign, but Nero apparently re- 









vived the law of Claudius, with a 
provision against the addition of 
“costs”. 


Law Prohibiting Fees 
Proved Hard To Enforce 


In spite of the prohibition of fees by 
the Cincian law an historian reports 
that “it was scarcely possible for it 
to prevent the gratitude of clients 
finding some ingenious method to 
escape its severity”. (Oh happy, 
happy days, forever gone beyond re- 
call! Where, oh where, are the grati- 
fied clients cudgeling their brains in 
devising of “ingenious methods” for 
paying their attorneys?) But, at any 
rate they took care of Cicero. For in 
his time the law had fallen into a 
state of “innocuous desuetude”. 
Verres gave an ivory sphinx to Hor- 
tensius. The Sicilians sent Cicero a 
cargo of grain. And many were the 
presents and legacies received from 
wealthy clients. Loving nothing so 
much as books, (except perhaps that 
afterfame which is oblivion) Cicero 
especially appreciated the gift of a 
library of Greek and Latin authors. 
And in the last year of his life, that 
fleeing, cowering year—he received in 
legacies alone the sum of twenty mil- 
lion sesterces. 

Ciceros we cannot be, and yet 
when we hear our fellow-lawyers dis- 
cussing the perennial problem of the 
fee, do we not hear with imaginative 
ear our professional brethren in the 
days of Juvenal? Do we not snatch at 
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a phrase blown down the centuries 
from the lips of a Roman lawyer in 
the forum whence Rome ruled the 
world? 

“Tell me,” says he, “what do 
pleaders get for their services in the 
courts, and for those huge bundles of 
papers which they bring with them? 
They talk big enough of their fees. 
But if you want to discover their real 
gains, you may put on one side the 
fortunes of a hundred lawyers, on 
the other that of a single jockey for 
the Red. The great men are seated; 
you rise, a pale-faced Ajax, to de- 
claim before a bumpkin judge in a 
case of contested liberty. Strain your 
lungs, poor fool, until they burst, 
that when exhausted by your labors 
some green palm branches may be 
put up to adorn your garret. What 
fee will your voice bring in? A dried- 
up ham; a jar of sprats; some veteran 
onions that would serve as a month's 
rations for a Moor, or five flagons 
of wine that has sailed down the 
Tiber.” (Though net a connoisseur 
of wines, I understand that this was 
a poor wine, like Horace’s vile 
Sabinum.) 

And then we hear another Roman 
lawyer speak of one of his competi- 
tors. “Aemilius”, says he, “will get 
the maximum legal fee, though he 
did not plead so well as we did. But 
then he has a bronze chariot in his 
forecourt, with four stately steeds, 
and an effigy of himself, seated on 
a gallant charger, brandishing from 
afar a bending spear. The purple or 
the violet robe brings practice to a 
lawyer. . . . Trust in eloquence in- 
deed? Why, no one would give Cic- 
e10 himself two hundred pence now- 
adays unless a huge ring were blazing 
on his finger. The first thing that a 
litigant looks to is, Have you eight 
slaves and a dozen retainers? Have 
you a litter to wait on you, and 
gowned citizens to walk before you? 
That is why Paulus used to hire a 
sardonyx ring; that is why he earned 
a higher fee than Gallus or Basilus. 
When is eloquence ever found be- 
neath a shabby coat? Who would lis- 
ten to him, however well he spoke? 
Better go to Gaul or Africa, that 
nursing mother of lawyers, if you 
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would make a 
tongue.” 

So spoke Juvenal of the unnamed 
humble lawyers whose day-by-day 
struggle for existence we so easily 
forget when we hear the resounding 
name of Cicero and survey the splen- 
did structure of Roman law. What 
anonymous donors, what unknown 
lawyers must we thank for that struc- 
ture which has endured throughout 
the ages as a splendid heritage for 
all men forever, and an inspiration 
for the lawyers of this our time, as 
for all the time to come. And as to 
the Cincian law, though French law 
forbids an advocate to accept a fee, 
no one is shocked if his client gives 
him a “provision”. 

“I ride after the wild fee.” So sang 
a ballad-maker about five hundred 
years ago. But this was no lawyer in 
pursuit of the elusive. It was merely 
a layman using the word that then 
meant “cattle”. Today in speaking of 
a chattel mortgage, we, of course, go 
back to the time when cattle were 
the chief form of property among 
pastoral peoples. So also do we re- 
vert to Old English when we speak of 
“fees”. And by a transition like that 
from cattle or chattels to movables, 
so also the word “fee”’ came to mean 
property and then money, and fi- 
nally, money in payment for services. 


living by your 


Word ‘‘Fee”’ 
Recalls Feudal Days 


But the word “fee” also comes to 
us with the more splendid connota- 
tions of feudalism. Unlike Words- 
worth’s Venetian Republic, we hold 
no gorgeous East in fee. Neither do 
we have an inheritable fee. For we 
cannot hold on to it long enough to 
pass it to our heirs. It is as ambula- 
tory as the fees that once were cattle. 
Indeed, we catch but a fleeting 
glimpse of the fee while we act as 
conduit between our clients on one 
side and our creditors and Uncle 
Sam on the other. And not having 
any robes either, no Chaucer can say 
of us as he did of our professional 
ancestors in that early English 
spring, “of fees and robes hadde he 
many oon”. 

Lately, the word “fee” has come 


up in the world. For at one time it 
referred particularly to the prerequi- 
site of a forester, a cook or a scullion. 
So in Henry VI we find “heeres a 
Deere whose -skins a Keeper's fee”. 
And in 1340 “fee” referred to a dog’s 
share of the game. “The houndes 
shall be rewarded with the nekke 
and with the bewells, with the fee.” 
Thus we hear of a feebuck, that is, 
a buck received in payment. (Which 
is about all we seem to get.) 

And alas, we are not subsidized as 
was Barnabie Goche of Nottingham- 
shire in a conditional devise of 1556. 
His father’s will provided that cer- 
tain lands were to go to Barnabie 
when he attained the age of 22. He 
was to be sent to the Inns of Court. 

“There to studye and applye his 
lerning in the lawe unto suche 
tyme as by his said lerning he at- 
tayne and come to be made Ser- 
geaunte of the Coiff.” When he was 
made serjeant, “I will my said sonne 
Barnabie, on my blessing that he 
never take penny or any manner 
of rewarde for his councell, but 
to give the same to all men with- 
out taking anny things, and specially 
those personnes that dwell in Lin- 
colnshire, and if he do otherwise 
thenne I wille that he shall have no 
more of my manors and landes be- 
fore to him geven, but only the man- 
nour of Horkestowe, and that all the 
rest ymmediatlie after such taking of 
monney for his counsel! shall revert 
to my sonne Robert.” One would 
suppose that such a condition hardly 
held out much inducement to the 
devisee to become a serjeant; and in 
fact no serjeant of that name appears 
in the list of serjeants in Elizabeth I's 
reign, according to Holdsworth. 

And as a serjeant of the law we 
have made no such retainer contract 
as that which Serjeant Yaxley made 
in the reign of Henry VII. He bound 
himself to attend the assizes at York, 
Nottingham and Derby and speak in 
court at each of those places when- 
ever his client so required. His client 
was “that perpetual and always 
unfortunate litigant”, Sir Robert 
Plumpton. Here is the retainer: 

“This bill, indented at London the 
18th day of July, the 16th yeare of 
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the reigne of King Henry the 7th, 
witnesseth that John Yaxley, Sear- 
geant-at-Law, shall be at the next 
assizes to be holden at York, Nottin., 
and Derb., if they be holden and 
kept, and there to be of council with 
Sir Robert Plumpton, knight, such 
assizes and actions as the said Sir 
Robert shall require the said John 
Yaxley, for the which premises, as 
well as for his costs and his labours, 
John Pulan, gentleman, bindeth him 
by thease presents to content and pay 
to the said John Yaxley 40 marks 
sterling at the feast of the Nativetie 
of our Lady next coming, or within 
eight days next following, with 5 li 
paid aforehand, parcell of paiment 
of the said 40 marks. Provided al- 
ways that if the said John Yaxley 


have knowledg and warning only to 
cum to Nottin. and Derby, then the 
said John Yaxley is agread by these 
presents to take only xv li besides the 
5 li aforesaid. Provided alwaies that 
if the said John Yaxley have knowl- 
edg and warning to take no labour 
in this matter, then he to reteine and 
hold the said 5 li resaived for his 
good will and labour. In witness 
hereof, the said John Yaxley, ser- 
jeant, to the part of this indenture 
remaining with the said John Pulan 
have put his seale the day and yeare 
above-written. Provided also that the 
said Robert Plumpton shall beare 
the charges of the said John Yaxley, 
as well at York as at Nottingham and 
Derby, and also to content and pay 
the said money to the said John Yax- 
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ley comed to the said assizes att 
Nott., Derb., and York. 
Joun YAX.ey.” 

Alas again, though we have been 
at “Nott., Derb., and York” no one 
has been “content” to pay us money 
there—and little anywhere, or at 
least not too much. 

Could that be because as an Amer- 
ican lawyer, I have no “hinting” 
pocket—no pocket in the back of 
my gown into which, as in the Eng- 
lish barrister’s case, the client, sup- 
posedly without my knowledge, will 
surreptitiously slip a fee, theoretical- 
lv an honorarium or gratuity, as I 
enter court? And though the fee may 
remain but momentarily with me, it 
has an ancient lineage and comes to 
me trailing clouds of glory. 


Board of Governors Takes Important Actions 


s The report of the Board of Gov- 
ernors to the House of Delegates at 
the San Francisco meeting covered 
several important actions taken by 
the Board at its meeting in Wash- 
ington, D. C., on May 19 and 20, 
and in San Francisco on September 
12 and 13. 


Because of recurring requests be- 
ing submitted from Sections and 
Committees of the Association for 
authority to solicit funds from out- 
side organizations for special proj- 
ects, the following additional regu- 
lations have been adopted, supple- 
menting those reported at the 195! 
Annual Meeting (76 A.B.A. Rep. 
172) and the 1952 Mid-Year Meeting 
(38 A.B.A.J. 375; May, 1952): 

(a) The formal request for funds 
submitted to the Director of Activi- 
ties before presentation to the foun- 
dation or other source from which 
funds are to be authorized; 

(b) The Budget Committee and 
the Treasurer are to be informed in 
advance that request for funds is 
being made; 

(c) If the request is granted, the 
Budget Committee and the Treasurer 
are to be informed promptly of the 
amount granted and the conditions 
attached thereto. 

The Board adopted the recom- 
mendations of the Committee on 
Pubiications intended to provide a 


uniform format for all reports and 
publications of Sections and Com 
mittees. 

The Board also adopted a reso- 
lution urging the passage of the so- 
called Tidelands Bill, Senate Joint 
Resolution No. 20, confirming pre- 
vious action by the House of Dele- 
gates. The resolution urged, in the 
name of the Association, that Con- 
gress “take immediate action to con- 
firm to the respective states their 
historic ownership of these sub- 
merged lands”. 

Richard Bentley, of Illinois, Eu- 
gene C. Gerhart, of New York, and 
Rov E. Willy, of South Dakota, were 
elected members of the Board of Ed- 
itors of the JourNAtL for terms expir- 
ing at the adjournment of the 1957 
Annual Meeting. 

Following the adjournment of the 
House of Delegates, the Board of 
Governors adopted the title “TDia- 
mond Jubilee Meeting” for the 1958 
Annual Meeting, and determined 
that the theme of that meeting 
would be “Liberty Under Law”. 

The Board also accepted the joint 
invitation of the Chicago and TIli- 
nois State Bar Associations to hold 
the 1954 Annual Meeting in Chi- 
cago, August 16-20, 1954. Considera- 
tion is heing given to holding the 
1954 Mid-Year Meeting at some city 


other than Chicago. 

It approved a Regional Meeting 
at Omaha for April or May, 1953, 
for Nebraska, Kansas, Missouri, 
Iowa, South Dakota, Colorado and 
Wyoming. 

The Board created a New Build- 
ing Committee of three, with such 
subcommittees as the President and 
that Committee deem necessary, to 
carry out the direction of the House 
of Delegates that the Board of Gov- 
ernors do all acts and things neces- 
sary and desirable to vest title to the 
University of Chicago site in the 
Association or its nominee. To the 
New Building Committee were ap- 
pointed Allan H. W. Higgins, Chair- 
man, Ross L. Malone, Jr., and Don- 
ald A. Finkbeiner. The President 
and the Committee then created a 
subcommittee designated the Com- 
mittee on Acquisition of the New 
Building Site, composed of Harold 
L. Reeve, Albert J. Harno, Dwight 
H. Green, Forest D. Siefkin, and 
Andrew J. Dallstream. 

These actions, of course, repre- 
sent only a small part of the work 
of the Board. The actions reported 
above represent some of the actions 
of general interest which are not 
covered in the reports of the proceed- 
ings of the House of Delegates or of 
the Assembly. 
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The Legal Profession in the United States: 


A 1952 Statistical Analysis 


by Albert P. Blaustein + of the New York Bar (New York City) 


® This article is a report prepared for the Survey of the Legal Profession. The Survey 


is securing much of its material by asking competent persons to write reports in con- 


nection with various parts and aspects of the whole study. 


Reports are released for publication in legal periodicals, law reviews, magazines 


and other media as soon as they have been approved by the Survey Council’s Com- 


mittee on Publications. 


Thus the information contained in Survey reports is given promptly to the Bar and 


to the public. Such publication also affords opportunities for criticisms, corrections 


and suggestions. 


When this Survey has been completed, the Council plans to issue a final com- 


prehensive report containing its findings, conclusions and recommendations. 








s He was probably born in the dec- 
ade 1905 to 1914 and is now between 
37 and 46 years of age. The chances 
are better than four to one that he 
attended college, but there is more 
than a 50 per cent possibility that 
he did not receive a college degree. 
There is less than a 6 per cent chance 
that he did not attend law school 
and the odds are four to one that he 
received a law degree. He is probably 
a solo practitioner, with neither part- 
ners nor associates, and he probably 
practices his profession in one of the 
big cities—one with a population of 
more than 200,000. He now numbers 
more than 200,000 or approximately 
one to every 740 persons in the 
United States. He is the American 


lawyer. 

These are a few of the findings of 
the preliminary analysis of the mon- 
umental Second Statistical Report 
on the Lawyers of the United States, 
prepared for the Survey of the Legal 
Profession from the 1952 edition of 





1006 American Bar Association Journal 


the Martindale-Hubbell Law Direc- 
tory.! And for the first time, the legal 
profession is now armed with com- 
prehensive data on the number and 
location of more than 200,000 Amer- 
ican lawyers, together with informa- 
tion as to their age, education and 
status in practice. 

When the Survey of the Legal 
Profession began its research in 1948, 
it was faced not only with questions 
as to the training of the American 
lawyer, the relative concentration of 
the legal profession and the types of 
legal activity in which the members 
of the Bar were engaged, but also 
with the very basic question of how 
many lawyers there were in the 
United States. True, the 1940 census 


had revealed a total legal population 
of 180,483 lawyers and judges,? but 
this information was woefully inade- 
quate for analytical purposes.® 

Accordingly, the Survey, with the 
co-operation of Martindale-Hubbell, 
Inc., prepared a statistical report on 
the 1949 edition of the Martindale- 
Hubbell Law Directory, which went 
a long way in furnishing the Bar 
with needed information about it- 
self. The final tabulations, estimated 
as 90 per cent complete, showed a 
total of 169,489 lawyers or one for 
every 862 men, women and children 
in the United States.* 


Special Committee Was Appointed 
To Prepare a Complete List 
But even these data were considered 
inadequate and, in February, 1950, 
the American Bar Association ap- 
pointed a special Committee on Law- 
yer Census, under the chairmanship 
of Judge E. J. Dimock, of New York, 
to work with the Survey and with 
state and local bar associations in 
preparing a complete lawyers’ list. 
The 1952 Martindale-Hubbell re- 
port is the result. 

However, the figures are still not 
complete and, despite constant con- 
scientious efforts by Martindale- 








1. Prepared under the direction of James V. 
Martindale, Edward J. Nofer and William Hilde- 
brand, Jr. Data are as of September, 1951. 

2. Statistical Abstract of the United States (1950 
edition) page 185. 

3. Census figures are subject to these defects 
from the analytical point of view: (1) The census- 
taker accepts any person's statement that he is a 
lawyer. There is no check. How far this may 


vitiate the count it is impossible to say. (2) A 
lawyer is listed as of the state in which he lives 
rather than the state in which his legal services are 
made available. (3) The Census does not provide 
all the supplementary data that the Bar needs for 
accurate analysis, such as education, status in 
practice, public office, etc. 

4. Blaustein, “‘The 1949 Lawyer Count: A Pre- 
liminary Statement'’, 36 A.B.A.J. 370. 
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Hubbell, Inc., it is unlikely that a 
100 per cent complete and accurate 
list can ever be achieved. The most 
important reason for this is the fail- 
ure of many lawyers to return ques- 
tionnaires and to furnish responses 
to necessary inquiries for proper list- 
ings. Another reason is the delay of 
approximately months _re- 
quired for type-setting, printing, 
binding, and distribution of the Di- 
rectory, during which time the bulk 
of changes received must be held for 
the next edition. 


three 


Nevertheless, for all practical in 
tents and purposes, the new Martin- 
dale-Hubbell list is both complete 
and accurate and certainly the per- 
centages and ratios based upon it are 
reliable for analytical purposes. 

Here then is the 
count: 


1952 lawyer 


From a statistical point of view, 
there is no one individual figure 
which can be used to indicate the na- 
tion’s total legal population. 

Martindale-Hubbell’s records re- 
veal a total of 221,605 “lawyers ac- 
counted for’, but 19,568 of these at- 
torneys are not listed in the Direc- 
tory and are set forth in the Statisti- 
cal Summary as “additional lawyers 
not listed because forms not re- 
turned”. While this is undoubtedly 
the most accurate figure as to the size 
of the American Bar, it is by no 
means the best figure to reflect the 
number of lawyers whose profession- 


al services are available to those seek- 
ing legal guidance. Failure of lawyers 
to return questionnaires, as pointed 
out by Reginald Heber Smith, Direc 
tor of the Survey of the Legal Profes- 
sion, may be attributed to various 
causes among which are: never en- 
tered practice; discontinued prac- 
tice; temporarily without office con 
nection; newly admitted but not 
located at press time; disinterested 
in being identified as a lawyer for 
business or personal reasons; etc. 
Thus, in a very real sense, most of 
the “additional lawyers not listed be- 
cause forms not returned” may be 
considered members of the Bar but 
still not lawyers. 

The most important figure in the 
Martindale-Hubbell statistical study 


The Legal Profession in the United States 


TABLE I 


NATIONAL TOTALS 











Basis of Computation Potal Comparison with Total 
U. S. Populatioy 
One to —— 

Lawyers Accounted for 221,605 680 
Lawyers’ Listings 204,111 738 
Lawyers’ Listings (excluding 

Alaska and Hawaii) 203,752 740 
Lawyers Listed (after 50% 

allowance for multiple listings) 202,037 746 
Lawyers in Private Practice 176,995 851 





is the total of 204,111 “lawyers” list- 
ings”. This figure means that the 
Directory contains 204,111 entries, of 
which 4,147 are multiple listings, as 
where a lawyer maintains two offices. 
An allowance has been made in the 
national totals to account for these 
duplicate entries and to reach the 
actual number of lawyers listed in 
the Directory. However, an adjust- 
ment of this type could not be made 
in the state totals since in most in- 
stances the additional listing or list- 
ings are in other jurisdictions. Con- 
sequently, the number of “lawyers’ 
listings’—the uncorrected figure— 
had to be used in preparing data on 
status in practice, age and education 
—and comparisons with the national 
totals requires the utilization of the 
204,111 figure. In any event, these 
“allowances” affect the figures by less 
than one per cent and have a negli- 
gible effect upon the total percent 
ages. 

Since the Directory includes 359 
listings for Alaska and Hawaii, a 
third total represents the 203,752 
“lawyers’ listings” for the continen- 
tal United States. 

After an allowance of 50 per cent 
to account for multiple listings, the 
total number of lawyers listed by 
Martindale-Hubbell is 202,037. It is 
this figure to which the 19,568 “ad- 
ditional lawyers not listed because 
forms not returned” has been added 
to reach the 221,605 “total lawyers 
accounted for”. 

A fifth total is the number of law 
yers in private practice—176,995—a 
figure which reflects those attorneys 
whose legal services are available to 


private citizens and corporations and 
excludes the listings for government 
service, judicial office, salaried posi- 
tions and lawyers who are inactive or 
retired. 

With the 1950 population of the 
United States at 150,697,361 5, Table 
I shows the various “totals” and the 
proportion of lawyers to the popu- 
lation. 

Of the 204,111 “lawyers’ listings”, 
107,151 (52.50 per cent) are in cities 
with a population in excess of 200,- 
000, while 96,960 (47.50 per cent) 
are in the smaller communities. 


Women Make Up 

2.48 Per Cent of the Bar 

The total number of male “lawyers’ 
listings” is 199,052 (97.52 per cent) 
and the number of female attorneys, 
5,059 (2.48 per cent). However, Mar- 
tindale-Hubbell’s women-lawyer to- 
tal is probably smaller than the 
actual figure since all lawyers were 
tabulated as males unless listed with 
“Miss” or “Mrs.” or unless the given 
name indicated the individual to be 
a woman. Since many woman law- 
yers use only initials for their given 
names, it is quite likely that a num- 
ber of lawyers were improperly desig- 
nated. 

The State of New York has by far 
the greatest total number of lawyers 
and, with the exception of the Dis- 
trict of Columbia,® the highest con- 
centration of the legal profession. 
There are 33,2067 lawyers listed for 





5. United States Population, Official Census, 
1950, The Worid Almanac, 1952, page 397. 

6. The District of Columbia is classified as a 
state’ for statistical purposes. 

7. All state figures are based on ‘‘lawyers’ list- 
without allowances for multiple entries. 
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TABLE II 


COMPARISON OF LAWYER POPULATION AND GENERAL POPULATION BY STATES 





Total Population, Continental U. S., 1950 Census: 
Total Number Lawyers Accounted for: 

Total Number Lawyers’ Listings: 

(Corrected figure based on allowance for multiple listings) 
Total Number Lawyers Listed: 







































































1948 1948 1950 1951 
Pop. Lawyer Pop. Lawyer State 
Rank Rank Rank Rank 
18 29 17 29 Alabama 
38 38 38 37 Arizona 
29 $2 50 $2 Arkansas 
3 3 2 3 California 
34 $1 34 28 Colorado 
27 26 28 26 Connecticut 
47 49 47 48 Delaware 
36 ll 36 9 District of Columbia 
25 16 20 13 Florida 
15 20 13 16 Georgia 
1] 43 44 43 Idaho 
| 2 4 2 Illinois 
10 12 12 14 Indiana 
20 17 22 21 lowa 
3] 27 3] 27 Kansas 
19 22 19 22 Kentucky 
21 25 21 24 Louisiana 
$5 36 35 36 Maine 
25 18 24 19 Maryland 
9 7 9 7 Massachusetts 
7 9 7 10 Michigan 
17 15 18 18 Minnesota 
26 34 26 $4 Mississippi 
11 10 11 1] Missouri 
45 41 43 40 Montana 
33 28 33 30 Nebraska 
49 48 49 49 Nevada 
44 45 45 45 New Hampshire 
8 8 8 8 New Jersey 
43 44 40 42 New Mexico 
| l ] l New York 
12 24 10 25 North Carolina 
42 42 42 44 North Dakota 
5 4 5 4 Ohio 
24 i4 25 15 Oklahoma 
32 30 $2 31 Oregon 
2 5 3 6 Pennsylvania 
37 37 37 39 Rhode Island 
28 35 27 35 South Carolina 
40 40 41 41 South Dakota 
14 19 16 20 ‘Tennessee 
6 6 6 5 ‘Texas 
39 39 39 38 Utah 
46 46 46 16 Vermont 
16 2] 15 17 Virginia 
22 28 23 23 Washington 
30 33 29 33 West Virginia 
13 13 14 12 Wisconsin 
48 47 48 47 Wyoming 
Alaska 
Hawaii 
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150,697,361 

221,605 

204,111 

202,037 

Number of % of Total 

Lawyers’ Lawyers’ 

Listings Listings 
2,098 1.03 
865 42 
1,628 80 
14,577 7.14 
2,122 1.04 
2,515 1.23 
316 15 
6,637 3.25 
4,165 2.04 
3,636 1.78 
579 .28 
15,643 7.66 
4,119 2.02 
3,261 1.60 
2,220 1.09 
3,009 1.47 
2,730 1.54 
887 43 
3,320 1.63 
7,788 3.82 
6,561 3.21 
3,500 1.71 
1,606 .79 
5,802 2.84 
794 39 
2,079 1.02 
313 15 
492 .24 
7,042 3.45 
617 30 
$3,206 16.26 
2,714 1.33 
563 27 
11,020 5.39 
3,740 1.83 
1,922 94 
9,526 4.67 
800 .39 
1,399 .69 
740 36 
3,284 1.61 
9,997 4.90 
838 Al 
383 19 
3,515 1.72 
2,967 1.45 
1,622 .79 
4,215 2.07 
380 19 
94 05 
265 13 
204.111 99.94 

(.06% lost in 


computing to 


nearest 


hundredth) 
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the Empire State, 16.26 per cent of 
the 204,111 “lawyers’ listings” total. 
Illinois has the second largest ‘aum- 
ber of lawyers with 15,643 (7.66 per 
cent); followed by 
14,577 (7.14 percent); Ohio 
11,020 (5.39 per cent); Texas with 
9,997 (4.90 per cent); and Pennsyl- 
vania with 9,526 (4.67 per cent). The 
smallest number of 


California with 
with 


lawyers is in 
Nevada, 313 (.15 per cent); Dela- 
ware, 316 (.15 per cent); Wyoming, 
380 (.19 per cent); and Vermont, 383 
(.19 per cent). (See Table II) 

The greatest “lawyer-concentra- 
is in the District of Columbia 
with one lawyer for every 121 per- 


tion” 


sons. New York is second with one 
lawyer for every 447; followed by 
Nevada with one lawyer for every 
511; Illinois with one lawyer for 
every 557; Oklahoma with one law- 
yer for every 597; and Massachusetts 
with one lawyer for every 602 per- 
sons. States with the smallest relative 
number of lawyers are South Caro- 
lina (one to 1,513); North Carolina 
(one to 1,497); Alabama (one to 
1,459); and Mississippi (one to 
1,357). The median state is Kansas 
with one lawyer for every 858 per- 
sons. (See Chart I). 

There are few differences in either 
state lawyer rankings or lawyer con- 
centration figures between the 1949 
and 1952 statistical reports. Gener- 
ally speaking, the states with the 
highest percentage of lawyers are 
those with the greatest populations— 
and there are slightly more lawyers 
in the industrial states than in the 
farming communities. But this is not 
the whole story. Some of the figures 
fail to fit any pattern or analysis and 
explanations are still being sought. 

It is certainly easy enough to un- 
derstand the high lawyer concentra- 
uon in the District of Columbia, the 
highly industrialized States of New 
York, Illinois and Massachusetts, and 
the “divorce” State of Nevada. But 
why the unusually high percentage 
of lawyers in Oklahoma (one to 597) 
and Colorado (one to 624)? Do the 
oil and mining industries require un- 
usually large numbers of attorneys? 
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NUMBER OF PERSONS PER LAWYER IN EACH STATE IN 195! 


THE AVERAGE FOR THE UNITED STATES IS 739.6 PERSONS PER LAWYER 






656 PERSONS PER LAWYER. 
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And why so smail a lawyer count in 
North Carolina (one to 1,497)? 
North Carolina is tenth in state pop- 
ulations and twenty-fifth 
lawyer rankings—and forty-eighth in 
the lawyer concentration figures. 
Does this mean that North Carolina 


in state 


is a state with a great opportunity 
for young lawyers? The “why” of 
these statistics is one of the prob- 
lems still before the Survey. 


An interesting correlation may be 
drawn between lawyer populations 
and the wealth produced by each 
state as reflected by federal taxes. As 
is to be expected, New York and Il- 
linois are the ranking states on both 
lists. Kansas is twenty-seventh in 
both tax and lawyer rank; Maine 
is thirty-sixth; Minnesota is eight- 


eenth; Missouri is eleventh; Men- 
tana is fortieth; Nebraska is thir- 
tieth; and Utah is thirty-eighth. Most 
of the other states show a variance 
of only one or two places in compari- 
sons of both lists. But here again, 
some of the figures seem “out of 
Connecticut, twenty-sixth in 
lawyer population, is seventeenth in 
tax payments; Delaware, forty-eighth 
in lawyer population, is nineteenth 
in taxes; Florida is thirteenth in 
lawyer population and twenty-third 
in taxes; Kentucky is twenty-second 
in lawyer population and fourteenth 
in taxes; Maryland is nineteenth in 
lawyer rank and tenth in taxes; and 
North Carolina is twenty-fifth in 
number of lawyers and twelfth in 
taxes. (See Table III, page 1010.) 


. ” 
line 
aaa « 
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The situation in Connecticut, 
with so many individuals and in- 
dustries represented by New York 
counsel, and the situation in the 
“corporation” State of Delaware are 
easily explained. The discrepancy 
in regard to North Carolina can be 
partially explained by the tremen- 
dous excise taxes on tobacco prod- 
ucts which make up the largest part 
of the $753,886,866% classified as 
“miscellaneous internal revenue”. 
But, even in the absence of such 
taxes, the federal revenue paid by 
citizens of North Carolina totals 
$503,273,070, a greater tax total than 
that paid in either Florida (thir- 
teenth in lawyer population); Geor- 
gia (sixteenth in lawyer population) 
or Oklahoma (fifteenth in lawyer 
population). 

And why the differences between 
tax and lawyer rank in Florida, Ken- 
tucky and Maryland? Are the citi- 
zens of Florida particularly liti- 
gious? Is the nature of business in 
Kentucky and Maryland such that 
few lawyers are required, or is there 
a need for more attorneys in those 
states? These are some of the im- 
portant questions arising out of the 
preliminary analysis of the Martin- 
dale-Hubbell report which have yet 
to be answered by the Survey and 
the Bar. 

Martindale-Hubbell’s 
practice” statistics have been divided 
into a number of divisions and sub 


“status in 


divisions and, in cases where more 
than one category is applicable, the 
individual lawyer has been tabulated 
in each. Thus a partner in a law 
firm who has been elected to the 
state legislature has been tabulated 
under both the subdivision “state” 
in the “government service” division 
and under the subdivision “partner” 
in the “private practice” division. 

The result is “status in practice” 
data on a total of 224,347 entries, 
20,236 more entries than the total 
of 204,111 “lawyers” listings”. 

Of this number, 176,995 lawyers 
(78.89 per cent of the 224,347 total) 
have been designated as lawyers in 

(Continued on page 1052) 





8. United States Internal Revenue Collections by 
States, 1951. The World Almanac, 1952, page 681. 
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TABLE III 


COMPARISON OF LAWYER POPULATION AND U. S. INTERNAL REVENUE 


(Source: The World Almanac, 1952, page 681) 


State 





Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Florida 
Georgia 
Idaho 

Illinois 
Indiana 

Iowa 

Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 

Utah 
Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 


COLLECTIONS By STATES, 1951 





Total Revenues in 


Millions of Dollars 





298 
106 
130 
$558 
353 
818 
566 
467 
497 
91 
4329 
1202 
438 
385 
1056 
410 
127 
1413 
1486 
4156 
786 
113 
1392 
9] 
334 
47 
87 
1460 
80 
92438 
1257 
57 
$292 
494 
361 
3886 
239 
19] 
64 
398 
1683 
109 
48 
863 
563 
245 
963 
48 


District of Columbia (no figures given) 





Tax Rank Lawyer Rank 
31 29 
39 37 
35 $2 

5 3 
29 28 
17 26 
19 48 
23 13 
21 16 
41 43 

2 2 
13 I4 
24 21 
27 27 
14 22 
25 24 
36 36 
10 19 

8 7 

3 10 
18 18 
37 34 
1] ll 
40 40 
30 30 
48 49 
42 45 

9 8 
48 42 

l l 
12 25 
45 44 

6 1 
22 15 
28 31 

4 6 
33 39 
34 35 
44 4] 
26 20 

7 5 
38 38 
47 46 
16 7 
20 23 
$2 33 
15 12 
46 47 

9 
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Workmen's Compensation: 





Is It More Efficient than Employer's Liability? 


by Alfred F. Conard « of the Illinois Bar (Champaign) 


® The Federal Employer's Liability Act is generally considered to be a wasteful and 
inefficient method of compensating employees injured in the course of their duty. 
The House of Delegates of the Association has urged that it be replaced with a system 
of workmen's compensation; the Railroad Retirement Board urges the same; the 
Supreme Court has called the present federal statute ‘wasteful’ and “archaic”. Mr. 
Conard here reports on the results of a study made at the University of Illinois com- 
paring the Federal Employer's Liability Act with the Illinois Workmen's Compensation 


Act. 





# In 1949, the American Bar As- 
sociation’s House of Delegates voted 
to support replacement of the Fed- 
eral Employers’ Liability Act with 
systems of workmen’s compensation.’ 
This would mean abandoning the 
jury-trial system in this important 
segment of accident administra- 
tion, and turning to administrative 
boards. The Delegates’ decision 
placed them in accord in principle, 
although not in detail, with the 
United States Railroad Retirement 
Board, which two years before had 
supported a shift from “employers’ 
liability” to a compensation system.” 

In the same year in which the Del- 
egates voted, Mr. Justice Frankfurter 
said of the Federal Employers’ Li- 
ability Act, ““This cruel and wasteful 
mode of dealing with industrial in- 
juries has long been displaced in 
industry generally by the insurance 
principle that underlies workmen's 
compensation laws.”* A few years 
earlier, the Court had said through 
Mr. Justice Douglas, in reference 
to the same Act, “That method of 
determining the liability of the car- 





iers and of placing on them the cost 
of these industrial accidents may be 
crude, archaic, and expensive as com- 
pared with the more modern systems 
of workmen’s compensation.” 
Why is workmen’s compensation 
so much better than employers’ 
liability? Each proponent has cer- 
tain reasons which reflect his special 
viewpoint. The House of Delegates, 
for example, was probably con- 
cerned with the volume of litigation, 
the excessive verdicts and the unethi- 
cal claims procurement which have 
appeared in practice under the 
FELA. The Railroad Retirement 
Board was particularly concerned 


over delay in payment, and capri- 
cious variations in amount of pay- 
ment, and the volume of wholly un- 
compensated injuries. The Supreme 
Court Justices were particularly re- 
pelled by the insolubility of the 
negligence question in many in- 
stances, and by its irrelevancy to bas- 
ic social objectives." 

Yet from all their divergent view- 
points, the critics of employers’ li- 
ability have agreed on one criticism. 
Che system costs too much to op- 
erate. It costs too much money for 
the injured workmen, their employ- 
ers and the government. Mr. Justice 
Douglas called it “expensive”.® Mr. 
Justice Frankfurter called it “waste- 
ful”.® The Railroad Retirement 
Board said,’ 

The aggregate administrative cost 
to employers and employees to process 
the claims arising out of employee 
work injuries in 1938-1940 was $3,166,- 
000 per year. Compared to the average 
annual net benefit to the employees 
and survivors of about $11,000,000, 
the administrative costs amounted to 
29 percent of net benefit payments. A 
compensation system in which admin- 





1. 74 A.B.A. Rep. 108 (1949). 
2. United States Railroad Retirement Board, 
Work Injuries in the Railroad Industry, 1938-1940 
(1947) 6-19. The text of this report does not pur- 
port to advocate any particular line of action, but 
all its findings point toward the inference that a 
compensation system is preferable. Compare the 
minority report of F. C. Squire, page 219. 

The American Bar Association proposal differed 
from the proposal considered by the Railroad Re- 
tirement Board in that the American Bar Association 
would have submitted railroad work injuries to the 
workmen's compensation acts of the various states, 
while the Railroad Retirement Board proposal 
would have provided a new Federal Workmen's 
Compensation Act. 

3. Concurring opinion, Wilkerson v. McCarthy 


(1949), 336 U. S. 53, 65, 69 S. Ct. 413. 


4. Bailey v. Central Vermont Railway, 319 U. S. 
350, 354, 63 $. Ct. 1062 (1943). 

5. The House did not publish reasons for its 
decisions, but it acted on recommendation of the 
Committee on Jurisprudence and Law Reform, which 
had before it the report of one of its members, 
Wolter E. Craig, of Phoenix, Arizona. This report 
was printed in Reports to Committee on Jurispru- 
dence and Law Reform of the American Bar Asso- 
ciation (1949), 12. 

6. See Work Injuries in the Railroad Industry, 
8-17. 

7. See notes 3 and 4, above. 

8. Note 4, above. 

9. Note 3, above. 

10. Work Injuries in the Railroad Industry, 183. 
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Workmen's Compensation 


istrative Cost Consumes more than one- 
fourth of the net payments it makes to 
its beneficiaries, or as much as 18 per- 
cent of its total monetary outlay, 
would appear to be very expensive to 
administer. The reason for this high 
cost is primarily the duplication of 
costs, inherent in the system, which 
compels both parties in many in- 
stances to employ legal counsel to 
protect their respective rights. 

The House of Delegates did not 
publish the reason for their action, 
but the committee which had for- 
warded the resolution had before 
them a report stating:™ 

A case arising under the Federal 

Employers’ Liability Act is many times 

more expensive to handle, both to 

litigants and taxpayers, than a case 
handled under any one of the various 
state acts. For example, under the 

Workmen’s Compensation Act of the 

State of New York, the cost of han- 

dling 185,003 cases in 1948 was $3,936,- 

885.01, or $21.27 per case. . . . Com- 

pare these costs with those estimated 

by an eminent jurist of the Superior 

Court of Cook County (Chicago) Il- 

linois, who found the average cost to 

the taxpayers of the average five day 
jury tial in a Federal Employers’ 

Liability suit was over $1000 per case, 

and this estimate does not include the 

cost to litigants. 

The present article is directed to 
the subject which these quotations 
have emphasized—the expense of op- 
eration of the workmen’s compensa- 
tion and the employers’ liability 
systems. 

Lawyers Should Be Concerned 

If Employers’ Liability Is Expensive 

It employers’ liability is an inde- 
fensibly expensive system, as com- 
pared with workmen’s compensa- 
tion, every lawyer should be deeply 
concerned. For it is we, the lawyers, 
who are said to be causing the waste. 
The expenses to which the American 
Bar Association Committee pointed 
were litigation expenses.!® The Rail- 
road Retirement Board pointed to 
us even more directly when they 
said, ‘““The reason for this high cost 
is primarily the duplication of costs, 
. . «» which compels both parties 
in many instances to employ legal 
counsel to protect their respective 
rights."18 

It was in accord with the best 
traditions of the American Bar As- 
sociation that its Committee on Ju- 
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risprudence and Law Reform, believ- 
ing the expense of the system to be 
excessive, recommended its reform. 
rhere is no satisfaction to us, as a 
profession, in earning needless fees. 

The implications of this recom 
mendation go much further than 
work injuries in the railroad system. 
For many years, leaders of legal 
thought have advocated that a com- 
pensation system, so successful in re- 
lation to work injuries, be instituted 
to administer reparation for automo- 
bile accidents, too.14 More advanced 
theorists have suggested that even 
workmen’s compensation is too cost- 
ly a system, and should give way to 
“social insurance”’.15 

In proposals such as these, the 
bread and butter of the legal profes- 
sion is involved. Also involved is the 
profession’s honorable tradition of 
giving service only where service is 
needed, and of stamping out litiga- 
tion for litigation’s sake—a tradition 
as old as the laws on “champerty and 
maintenance”. 

Many writers, of whom we have 
quoted only a few, have declared 
that employers’ liability is inefficient 
as compared with workmen’s com- 
pensation.'6 But how much more 
efficient is workmen’s compensation? 
Is the difference really significant? 

Which suggests a further query. 


if the writers do not know how 
much more efficient workmen's com- 
pensation is, do they really know 
that it is more efficient at all? 

We have looked in vain for the 
answers. In 1936, the distinguished 
work of Walter F. Dodd reviewed 
exhaustively all the available facts 
about workmen’s compensation, and 
presented some very interesting 
figures on the expense of jury trial 
systems.!7 But we have searched this 
book in vain for actual observations 
on the expense of the compensa- 
tion system. The nearest thing to a 
quantitative observation was this 
comment,}® 

It is probable that the cost to the 
public treasury of administering com- 
pensation laws in no state approaches 
anything near the direct cost to the 
state that would be incurred by re- 
adopting the principle of negligence, 
with suits for damages as the remedy 
of the employee. 

This comment is accompanied by 
no statistical data. Furthermore, it 
does not even purport to appraise 
any element of cost except the neg- 
ligence principle, which is only one 
of the many differences between an 
employers’ liability system and a 
workmen’s compensation system. 

The most specific observation we 
have found on the expense question 
is that of Walter F. Craig, whose re- 





11. Reports to Committee on Jurisprudence and 
Law Reform of the American Bar Association (1949), 
12, 14, 

12. See quotation cited to note 11, above. 

13. See quotation cited to note 10, above. 
Emphasis supplied. 

14, See Malone, ‘Damage Suits and the Conto- 
gious Principle of Workmen's Compensation’’, 12 
la. L. Rev. 231, 9 NACCA L. J. 20 (1952); Grad, 
“Recent Developments in Automobile Compensa- 
tion’, 50 Col. L. Rev. 300 (1950); Note (David F. 
Cavers), ‘The Automobile Compensation Plan’, 3 
law & Cont. Prob. 579 (1936), Lewis, “The Merits 
of the Automobile Accident Compensation Plan’’, 3 
law & Contemp. Prob. 583 (1936); Sherman, 
“Grounds for Opposing the Automobile Comp 
tion Plan'’, 3 Low & Contemp. Prob. 598 (1936); 
Smith, Lilly and Dowling, ‘‘Compensation for Auto- 
mobile Accidents: A Symposium'’, 32 Col. L. R. 785 
(1932); Carman, ‘‘ls a Motor Vehicle Compensation 
Act Advisable?’’ 4 Minn. L. Rev. 1 (1919); Rollins, 
“A Proposal To Extend the Compensation Principle 
to Accidents in the Streets’, 4 Mass. L. Q. 392 
(1919). 

15. Robson, Justice and Administrative Law (2d 
ed. 1947) 197 (an English publication); see also 
remarks of Kenneth C. Davis, ‘Standing To Chal- 
lenge and Enforce Administrative Action’’, 49 Col. 
L. Rev. 759, 789 (1949). Some impressive answers 
to this type of suggestion are made by Arthur 
Larson in ‘'The Future of Workmen's Compensa- 
tion’, 6 NACCA L. J. 18, at 25-29 (1950). 

16. Writers have long asserted with amusing 
dogmatism the superior efficiency of administrative 





tribunals. In 1923, Mr. Pillsbury wrote in 36 Har- 
vard Law Review at 407: ‘‘The last twenty years 
have seen a marked increase in such administrative 
tribunals, notably in respect to public utility, trade, 
and workmen's compensation and labor boards 
and commissions. . . . Their procedure is uniformly 
characterized by inexpensiveness, swifter and less 
complicated modes of trial, and by authority to 
assert an initiative in the conduct of a case... .” 
(Italics supplied). 

The English writer William A, Robson wrote in 
1928, and repeated without change in 1947, ‘‘To 
start with the advantages, it may be said at the 
outset that administrative justice is immensely 
cheaper than the machinery of courts. | have not 
been able to obtain exact figures as to costs, and, 
in any case it would be difficult to draw compari- 
sons between dissimilar jurisdictions, but it can be 
said without hesitation that administrative tribunal 
provide a far cheaper method of adjudication than 
the courts of law.'* Justice and Administrative Law, 
(first ed., 1928) 263; (2d ed., 1947) 439-40. 


A more careful writer of a leading text recently 
put it this way: “‘The public has demanded a 
speedy, cheap, and simple procedure, a procedure 
which keeps the role of lawyers to a minimum. 
Of course, the administrative process is by no 
means always fast and inexpensive, buf the prevail- 
ing belief has been that it is."" Kenneth C. Davis, 
Administrative Law (1951) 16. (Italics supplied). 

17. Dodd, Administration of Workmen's Com- 
pensation (1936, Commonwealth Fund) 22, 740. 


18. Same, 803. 
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port to the American Bar Associa- 
tion Committee on Jurisprudence 
and Law Reform has been already 
quoted. He compared the taxpayers’ 
cost of a single jury trial under the 


Federal Employers’ Liability Act 
(“over $1000”) with the estimated 
taxpayers’ average cost for settlement 
of a workmen’s compensation claim 
(about $21).1® 

Mr. Craig’s observations give us a 
real starting point for comparison. 
But it is only a starting point, and 
any thoughtful person reading it 
will be quick to wonder (as Mr. 
Craig has probably done) what 
would be shown by more comparable 
figures. Granting that a fully liti- 
gated FELA suit costs the taxpayers 
over $1000, what does a _ fully 
litigated workmen’s compensation 
claim cost? In Illinois it will go 
through three hearings (arbitrator, 
Commission, and Circuit Court) 
before it is as near to final decision 
as the FELA case is after its jury 
trial. Granting that the average tax- 
payer’s cost for a compensation claim 
(including those routinely settled) 
is $21, what is the average taxpay- 
ers’ cost for an employers’ liability 
case, including those routinely set- 
tled? 

There are other things we shall 
want to know, too. What are the ex- 
penses of claimants and employers, 
who also have heavy costs in connec- 
tion with work injury claims? What 
are total expenses? 

When total expenses are known, 
we shall be closer to the question 
of efficiency. Let us assume for a 
moment that average costs per case— 
in dollars—are lower in the compen- 
sation system than in the liability 
system. How do they rate in com- 
parison with the cash benefits to in- 
jured workmen? A cost per case of 
$21 may be no bargain if the benefit 
per case is also $21. We might regard 
as more efficient a system with a cost 
per case of $100 if the benefit per 
case averaged $1000. 

It wzs questions like these which 
inspired the recently published II- 
linois Work Injuries Study (we 
shall call it the “Illinois Study” as 
we go on). The Study does not an- 


swer all the questions suggested 
above, but it casts upon them more 
light than we ever had before. 


Recent Illinois 

**Pilot’’ Study 

Just this year, a group of lawyers and 
economists at the University of Il- 
linois (including the present writer) 
have published a study which pre- 
sents an attempt to measure the ex- 
penses of administering workmen’s 
compensation and of administering 
the Federal Employers’ Liability 
Act.2° The study was conducted on 
a very small scale; it is a “pilot” 
study. Its findings are not definitive, 
but they check closely with recog- 
nized statistical data wherever com- 
parison is possible. 

Here is what the study shows: 

As the literature has always said, 
one system is vastly more efficient 
than the other, in every element. 
Claimants’ expense constitutes less 
than half the proportion in System A 
which it constitutes in System B. 
Employers’ claims expenses (with- 
out counting insurance expense) are 
less than half. Taxpayers’ expenses 
are less than an eighth. 

Which system is which? According 
to the Illinois Study, System A, the 
vastly more efficient system, is the 
Federal Employers’ Liability Act. 
System B is the Illinois Workmen’s 
Compensation Act. 

This is not the end of the story, 
for workmen’s compensation is nor- 
mally administered in connection 
with insurance purchased by the em- 
ployers. The item shown in the table 
as “employers’ claims expense” in 
the workmen’s compensation system 
is the amount which the insurance 
companies spend to process claims— 
a type of expense which corresponds 
to what self-insurers under the Fed- 
eral Employers’ Liability Act spend 
for the same purpose. In addition to 
this amount, insured employers 
have to pay, through their insurance 
premiums, amounts used in the ad- 
ministration of insurance companies. 
Insurance expense, according to the 
Illinois study, amounts to 72.5 per 
cent of net cash benefits to injured 
workmen. Adding this to the costs 
already shown in System B, we 
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Concerning the Author 
Alfred F. Conard has been an associate 


professor of law at the University of 
Illinois since 1946. A graduate of Grinnell 
College, he received his LL.B. from Penn- 
sylvania and his LL.M. and S.J.D. degrees 
from Columbia. He served with the O.S.S. 
during World War Il. 





would have a total cost for the sys- 
tem of 229.8 per cent of the net bene- 
fits. 

We cannot reproduce here a full 
analysis of the figures, and how they 
were assembled, but we can give 
the actual dollar amounts involved 
in the calculations. The figures on 
the Federal Employers’ Liability Act 
were drawn from the experience of 
one interstate railroad company, 
whose largest concentration of busi- 
ness is in Illinois, for the years 1946- 
1949, inclusive. The figures of this 
company were compared, and shown 
to correlate closely, with the statis- 
tics of railroads all over the United 
States gathered by the Railroad Re- 
tirement Board for the years 1938- 
1940. 

The figures on the Illinois Work- 
men’s Compensation Act are based 
on the compensation payments re- 
ported for the years 1946-1949, in- 
clusive, by the Illinois Industrial 
Commission. These were supple- 
mented by information obtained 
through intervic ws with Commission 
officials and with compensation at- 
torneys, and by figures from the 
corporate records of two large com- 
pensation insurance carriers. The in- 
surance figures were substantially 
corroborated by published statistics 
covering some sixty-five companies, 
as compiled by the National Bureau 
of Casualty Underwriters for the year 
1949. 

Here are the dollar totals on which 
the percentages given above were 
based: 

The study explains how these fig- 





19. See quotation cited to note 11. 

20. Conard & Mehr, Costs of Administering Rep- 
oration for Work Accidents in Illinois (1952). This 
publication will be cited as “Illinois Study’’. 
Assisting Professors Conard and Mehr in the study 
were Philip B. Johnson, George E. Hill and John B. 
Liston, now members of the Illinois Bar, and Bob A. 
Hedges, Assistant Professor of Economics at the 
University of Illinois. Copies of the study may be 
obtained from the University of Mlinois College of 
Law. 
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OPERATING ExPENSES OF Two Work INJury SYSTEMS IN ILLINOIS 


(Shown as percentages of net benefits to injured workmen)?! 


Costs elements 





Net benefits to injured workmen 
Operating expenses of system 
Claimants’ expenses 
Employers’ claims expense 


Taxpayers’ expense 
Total Operating expenses 


Total cost to society of system 




















Costs oF Two Work Injury SysTEMs IN ILLINOIS 
(in dollar amounts) 


(Federal Employers’ 


System System 
A B 

100.0% 100.0%, 
8.8% 19.9%, 
15.3% 33.1%, 
A» 4 4.3% 

24.6% 57.3% 

124.6% 157.3% 

System B 


(Illinois Workmen's 


Liability Act) Compensation Act) 








1946-1949 1946-1949 

Amount of net cash benefits 

to injured workmen $3,507,000 $49,391,000 
Operating expenses 

Claimants’ legal expense $319,000 $ 9,862,000 

Employers’ claims expense 536,000 16,339,000 

Taxpayers’ expense 18,000 2,111,000 

Insurance expense —~_........ 35,804,000 
Total Operating expenses $ 864,000 $64,116,000 
Total cost of system to society 7], "$113,507, 





ures were derived, and invites all 
comers to collect and submit more 
authentic figures, if they doubt these. 
Most lawyers, however, will be more 
interested in the Study’s explanation 
of how the operating expenses of 
the two systems are incurred, and 
why they differ so widely. 

First, with respect to claimants’ 
expense. This item in the Illinois 
Study consists of what the injured 
workmen pay their lawyers (and 
adjusters associated with their law- 
yers) to obtain payment of their 
claims. In workmen's compensation 
cases, lawyers’ fees are usually lim- 
ited to a maximum of 20 per cent 
while fees in employers’ liability 
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cases often reach 33 1/3 per cent. 
But the Study found that attorney's 
fees were incurred by Employers’ 
Liability claimants in cases repre- 
senting only 27 per cent of total 
payments, while they were incurred 
by compensation claimants in cases 
representing 85 per cent of total 
payments.?? 

In the matter of employers’ claims 
expense, the most important single 
factor in the higher cost of handling 
workmen’s compensation claims ap- 
pears to be the larger proportion of 
official proceedings. This explana- 
tion is closely related to the one 
which will be made for the disparity 
in taxpayers’ expenses. 


Taxpayers’ Expense Is Lower 

Under Employers? Liability 

The item of “taxpayers’ expense” 
is the one which presents the most 
striking contrast between the two 
systems of work injury administra- 
tion. This is especially startling, 
since this is the element in which 
conscientious observers like Mr. 
Dodd and Mr. Craig have perceived 
the clearest evidence of inefficiency 
under federal employers’ liability.75 
The Illinois Study does not diminish 
Mr. Craig’s estimate of $1000 for a 
full-blown FELA trial; it puts 
the figure even higher, at around 
$1900.24 Nor does it augment his 
estimate of $21 for the average per- 
case expense under workmen’s com- 
pensation. It shows an even lower 
figure of $11.25 What the Illinois 
Study shows is that only 2 per cent 
of all the FELA cases within its 
scope underwent any litigation at 
all, and still less had full-blown 
trials.26 Hence the average expense 
was only $4 per case.”” 

In workmen’s compensation, on 
the other hand, about 32 per cent of 
the cases underwent some form of 
official action, of which the simplest 
forms are filing of a lump sum settle- 
ment and arbitration.2* Even in 
these simple procedures both sides 
are normally represented by coun 
sel.2° They are also represented in 
the bulk of cases where there is no 
official action at all, apparently be- 
cause of a fear of running afoul of 
what those familiar with the field 
call its “technicalities” .8° The Study’s 
observations on widespread attor- 
ney representation of compensation 

(Continued on page 1058) 





21. The percentages given below do not appear 
in precisely the same form in the Illinois Study, but 
correspond to figures there shown as percentages 
of claims paid in Table 7 [Illinois Study, page 43). 

22. Iilinois Study, pages 46-49. 

23. Dodd, cited above to note 18; Craig, cited 
to note 11. 

24. According to Tables A-13 and A-14 in the 
HMlinois Study (Appendices) the two full-length trials 
there analyzed lasted six days, using 84 juror-days 
(counting a double number on the impaneling day) 
at $10 a day, or $840 for jurors. The time of judges 
and court attachés for six days would be $1056. 
The total of both items would approach $1900. See 
Winois Study, Appendices, pages A-7 to A-10. 

25. Table 8, Illinois Study page 49. 

26. Winois Study page 47; Appendices, page A-7. 

27. Ulinois Study, page 49, Table 8. 

28. Illinois Study, 37-38. 

29. Same, 39-40. 

30. Same, 39. 
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Proceedings of the Assembly: 


1952 Annual Meeting 


® In this issue, we publish detailed accounts of the proceedings of the Assembly and 
House of Delegates at the 1952 Annual Meeting in San Francisco, September 15-19. 
The account of the proceedings of the Assembly begins on this page; the summary of 
the sessions of the House of Delegates begins on page 1018. As is our custom, the 
summary of Annual Meeting proceedings contains the text of all resolutions and rec- 


ommendations adopted. 


The Assembly of the American Bar Association is composed of ati members in good 
standing who register at the Annual Meeting. The attendance this year was 3478, 
from every state and territory. This year, the meeting of the Assembly was divided 
into five sessions, which included the Annual Dinner, held on the evening of September 


18. 





FIRST SESSION 


® The 75th Annual Meeting of the 
American Bar Association opened 
officially at 10:10 a.m., Monday, 
September 15, 1952, when President 
Howard L. Barkdull, called the As- 
sembly to order in the High School 
of Commerce, San Francisco, Cali- 
fornia. 

The Address of Welcome was de- 
livered by Governor Earl Warren 
of California, and the response on 
behalf of the Association was given 
by a former President of the Associ- 
ation, George Maurice Morris, of the 
District of Columbia. 

General J. A. Clark, C.M.G., 
D.S.0., Q.C., immediate past Presi- 
dent of the Canadian Bar Associa- 
tion, delivered a short message of 
greeting from the Canadian Bar As- 
sociation. 

Frank E. Holman, of the State of 
Washington, a former President of 
the Association, introduced the dis- 
tinguished guests, officers and for- 
mer officers of the Association who 
were seated on the rostrum. 


President Barkdull then delivered 
his Annual Address. (This address 
was published in the October issue 
of the JouRNAL). 

The President then called for 
presentation of resolutions by in- 
dividual members of the Association. 
The following were offered: 

1. By Morgan P. Ames, of Connec- 
ticut, on the subject of requesting 
an applicant for membership in the 
Association to state his race in the 
application form; 

2. By Samuel S. Willis, of Michi- 
gan, on the subject of procurement 
practices and policies in the current 
national defense program; 

8. By Stuart B. Campbell, of Vir- 
ginia, on behalf of the Virginia Bar 
Association, requesting appointment 
of a committee to study the salaries 
of members of Congress; 

4. By Dorothy Frooks, of New 
York, on retirement ages of judges; 

5. By Reuben G. Thoreen, of 
Minnesota, on behalf of the Minne- 
sota State Bar Association, request- 


ing that lawyers be included under 
the social security system. 

The Assembly then recessed and 
the members of the Association pres- 
ent reconvened as the Annual Meet- 
ing of the American Bar Association 
Endowment, with Judge Thomas J. 
Guthrie, of Iowa, President of the 
Endowment, in the Chair. Judge 
Guthrie gave a brief report on the 
affairs of the Endowment, saying 
that its present capital value was in 
excess of $415,000, the bulk of which 
came from the will of the late Wil- 
liam Nelson Cromwell. 

Two members of the Board of 
Directors of the Endowment, Loyd 
Wright, of California, and Reginald 
Heber Smith, of Massachusetts, 
whose terms expired at the end of 
the Annual Meeting, were elected 
to succeed themselves. 

The Assembly then reconvened 
with President Barkdull presiding. 

President Barkdull called for nom- 
inations for Assembly Delegates, five 
of whom are elected annually for 
three-year terms. The following 
members were nominated from the 
floor: 

Daphne Robert, of New York 

Floyd E. Thompson, of Illinois 

William W. Evans, of New Jersey 

Sidney Teiser, of Oregon 

W. E. Stanley, of Kansas 

Frank W. Grinnell, of Massachu- 

setts 

Charles H. Burton, of the District 

of Columbia 

Loyd Wright, of California 

M. J. Galvin, of Minnesota 
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Samuel H. Liberman, of Missouri 

Louis A. Kohn, of Illinois 

Walter P. Armstrong, Jr., of Ten- 
nessee 


Two Assembly Delegates were 
elected to fill vacancies expiring at 
the adjournment of the 1952 An- 
nual Meeting, Douglas Hudson was 


the only nominee for the remainder 
of the term of John Kirkland Clark, 
while Daphne Robert and M. Alston 
Keith, of Alabama, were nominated 
to fill the term of T. Julian Skinner, 
of Alabama. Miss Robert was elected. 

The first session of the Assembly 
recessed at 12:30 P.M. 


SECOND SESSION 


=" The second session of the As- 
sembly was held Wednesday after- 
noon, September 17, in the High 
School of Commerce. President Bark- 
dull was in the Chair. 

The session was devoted to a dis- 
cussion of “Our National Defense”, 


with Secretary of the Army, Frank 
Pace, Jr., R. Gordon Dean, Chair- 
man of the Atomic Energy Commis- 
sion, and William M. Allen, Presi- 
dent of the Boeing Airplane Com- 
pany, as the speakers of the after- 
noon. 


THIRD SESSION 


" The third session of the Assem- 
bly was held Thursday afternoon, 
September 18, in the High School 
of Commerce. 

The first item in this session was 
the showing of a motion picture, 
introduced by Lester P. Dodd, for- 
mer President of the State Bar of 
Michigan. The picture was prepared 
by his Association as part of its pub- 
lic relations program. The film, de- 
signed to be shown before service 
groups, schools and other meetings, 
portrays the activity of the legal 
profession in its everyday work. Mr. 
Dodd said that the State Bar of 
Michigan would make the film, 
which is in color with sound, avail- 
able to any state or local association 
that was interested at a figure 
slightly above its actual cost. 

President Barkdull presented the 
1952 Ross Essay Prize to R. Dean 
Moorhead, of Texas, who delivered 
a short résumé of his essay. (The 
complete essay was published in the 
October issue of the JOURNAL.) 

General J. A. Clark, of Canada, 
introduced the Right Honorable 
Lord Justice Morris, C.B.E., M.C., of 
England, who delivered the address 
of the afternoon. 

Floyd E. Thompson, of Illinois, 
Chairman of the Commitee on 
Resolutions, presented that Commit- 
tee’s report on resolutions intro- 
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duced by individual members at the 
first session. 

Resolutions 1 and 2 were intro- 
duced by George E. Morton, of 
Wisconsin, and called for appoint- 
ment of a special committee to study 
whether the social security program 
is consistent with our constitutional 
form of government, and, second, 
for appointment of a special com- 
mittee to investigate and report upon 
the powers and functions of adminis- 
trative agencies, boards and bureaus. 

On Judge Thompson’s motion, 
the parts of the resolutions dealing 
with the social security program 
were referred to the Committee on 
Unemployment and Social Security, 
while the portion of the first reso- 
lution dealing with administrative 
agencies was referred to the Section 
of Administrative Law. 

Resolution 3, presented by Doro- 
thy Frooks, of New York, called for 
a change in New York law which 
fixes a compulsory retirement age of 
judges. On the Comnmittee’s _rec- 
ommendation, the resolution was 
rejected, on the ground that it pro- 
posed interference by the American 
Bar Association with a matter of 
public policy of the State of New 
York and was out of harmony with 
the position heretofore taken by the 
Association with respect to the re- 
tirement of judges. 






The fourth resolution, offered by 
George Washington Williams, of 
Maryland, proposed that the Com- 
mittee on American Citizenship ap- 
point a representative to attend at 
least three sessions of some court 
conducting naturalization proceed- 
ings and that he procure a steno- 
graphic report of the testimony tak- 
en. The resolution was rejected on 
the Committee’s recommendation, 
because the American Citizenship 
Committee and many state and local 
bar associations are already attend- 
ing and observing naturalization pro- 
ceedings. 

The fifth resolution, submitted by 
Morgan P. Ames, of Connecticut, 
which called for omission from the 
membership application form of the 
item requiring applicants for Asso- 
ciation membership to state their 
race, was rejected because the Special 
Committee on Membership Appli- 
cations was already considering the 
subject matter. 

Resolution No. 6, presented by 
Samuel S. Willis, of Michigan, pro- 
posed a survey of all executive or- 
ders, departmental directives, pro- 
curement regulations and federal 
statutes dealing with procurement 
for the Armed Forces. The resolu- 
tion was referred to the Committee 
on Scope and Correlation of Work, 
for report to the House of Delegates. 

The seventh resolution had been 
offered by Stuart B. Campbell, of 
Virginia, and called for appoint- 
ment of a special committee to study 
congressional salaries, held to be in- 
adequate. The resolution was dis- 
approved as being outside the proper 
sphere of activities of the Associa- 
tion. 

The last resolution had beet: sub- 
mitted by Reuben G. Thoreen, of 
Minnesota, at the direction of the 
Minnesota State Bar Association, 
and proposed that lawyers be in- 
cluded under the Social Security 
Act. This resolution was not acted 
upon, since the Committee on Un- 
employment and Social Security is 
considering the subject matter. 

It was announced that the follow- 
ing had been elected Assembly Dele- 
gates: 
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Loyd Wright, of California; 

Charles H. Burton, of the District 
of Columbia 

Walter P. Armstrong, Jr., of Ten- 
nessee 


Floyd E. Thompson, of Illinois 

W. E. Stanley, of Kansas. 

Grauman Marks, of Ohio, Chair- 
man of the Committee on Awards 
of the Section of Bar Activities, pre- 
sented awards to the following bar 
associations for outstanding work: 


Large Local Associations: The 
Philadelphia Bar Association 
Large State Associations: The 

Texas Bar 
Small Local Associations: The 


Johnson County 
Association. 
Honorable mention went to the 
Toledo Bar Association, the Savan- 
nah Bar Association, the State Bar 
of Minnesota, the Chicago Bar As- 
sociation, the State Bar of Florida, 
the Stark County (Ohio) Bar As- 
sociation, and the Bannock County 


(lowa) Bar 


® The fourth session of the Assem- 
bly was the Annual Dinner of the 
Association, held this year in the 
Garden Court of the Palace Hotel. 

President Barkdull presented hon- 
orary memberships in the Associa- 
tion to the Right Honorable Lord 
Justice Morris and to General J. A. 
Clark, of Canada. 

The American Bar Association 
Medal was presented to Harrison 


® The last session of the Assembly 
was held in the Palace Hotel im- 
mediately following the adjourn- 
ment of the House of Delegates. 


This was purely a formal session 


(Idaho) Bar Association. 

The Committee To Supervise the 
Traffic Court Program made the 
following awards of merit to places 
showing the greatest improvement 
in traffic courts: 

States: 

First Place—California 
Honorable Mention — Arizona 
and Virginia 
Cities: 
Group One (Over 1,000,000) 

No award; New York City was 

commended for administrative 


improvement 
Group Two (750,000 to 1,000,000) 
No award; Baltimore, Mary- 


land, commended for its Teen 
Age Court improvement 

Group Three (500,000 to 750,000) 
No award; Ohio, 
commended for continued im- 
provement 

Group Four (350,000 to 500,000) 
First place—San Antonio, Texas; 


Cincinnati, 


FOURTH SESSION 


Tweed (see 38 A.B.A.J. 915; No- 
ember, 1952). 

Sir Godfrey Russell Vick, Q.C., 
past Chairman of the General Coun- 
cil of the Bar of England, delivered 
greetings from the English members 
of the profession. 

Joseph W. Henderson, of Penn- 
sylvania, a former President of the 
Association, presented a citation and 
a specially designed jewelled pin to 


FIFTH SESSION 


and no business was brought before 
the members. 

President Barkdull turned the 
gavel over to his successor, Robert G. 
Storey, of Texas, who outlined his 
aims and objectives for the year. 


Proceedings of the Assembly 


Second place, Columbus, Ohio: 
Honorable Mention — Seattle, 
Washington 

Group Five (200,000 to 350,000) 
Honorable Mention — Toledo, 
Ohio, and Richmond, Virginia 

Group Six (100,000 to 200,000) 
First place, Youngstown, Ohio; 
second place, Arlington, Vir- 
ginia; honorable mention, Hart- 
ford, Connecticut, and Berkeley, 
California 

Group Seven (50,000 to 100,000) 
First place—Greensboro, North 
Carolina; honorable mention, 
Racine, Wisconsin 

Group Eight (25,000 to 50,000) 
Honorable mention, Rome, New 
York, and Euclid, Ohio 

Group Nine (10,000 to 25,000) 
Honorable mention—Lodi, Cali- 
fornia, Elmhurst, Illinois, Se- 
guin, Texas 

This session of the Assembly re- 

cessed at 4:45 p.m. 


the Association’s beloved Executive 
Secretary, Mrs. Olive G. Ricker, who 
retired at the end of the Annual 
Meeting after twenty-eight years of 
service to the Association. 

The address of the evening was 
delivered by Governor Theodore R. 
McKeldin, of Maryland. 

President-Elect Storey was intro- 
duced and spoke briefly. 


The new officers and members of 
the Board of Governors were intro- 
duced. 

The adjournment of the Assem- 
ly at 10:25 a.m. brought the 1952 
Annual Meeting to a close. 
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Proceedings of the House of Delegates: 


1952 Annual Meeting 


® At the first session of the House, the President's report raised the controversial 


issue of a request by the Governor of the State of Washington to have a committee 


of ‘the Associction investigate the conviction of two men accused of murder in that 


state. The proposal raised far-reaching questions about the scope of the Associa- 
tion's work, and was thoroughly debated. The House finally voted down a Board 
ot Governors’ recommendation that the investigation be approved, and adopted a 


compromise proposal offered from the floor. Officers for 1952-1953 were elected, 
and the House heard the reports of the Treasurer, the Budget Committee, and the Com- 
mittee on Professional Ethics and Grievances. 





FIRST SESSION 


=" Members of the House of Dele- 
gates of the American Bar Associa- 
tion convened for their first session 
of the 1952 Annual Meeting at 2 p.m. 
Monday, September 15, in the Pal- 
ace Hotel, San Francisco, California, 
with Roy E. Willy, of South Dakota, 
Chairman of the House, presiding. 

After the roll call by Secretary 
Joseph D. Stecher, of Ohio, Glenn 
M. Coulter, of Michigan, Chairman 
of the Committee on Credentials and 
Admissions, reported that four bar 
associations had furnished proof 
showing that they were entitled to 
additional representation in the 
House by reason of the increase in 
the lawyer population of their areas. 

On Mr. Coulter's motion, the 
House voted to grant the Bar Asso- 
ciation of the District of Columbia, 
the Florida Bar, the Oklahoma Bar 
Association and the Iowa State Bar 
Association one additional delegate 
each. 


Mr. Coulter also said that his 
Committee was working with the 
Committee on Rules and Calendar 
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on the problem of reducing the size 
of the House of Delegates and mak- 
ing it more truly representative of 
the legal profession. 

In his report to the House, Presi- 
dent Howard L. Barkdull said that 
his administration had stressed the 
six long-range objectives of the As- 
sociation, adopted at the New York 
meeting in 1951. This statement of 
fundamental purposes had met with 
enthusiastic approval from the Bar 
of the country, he reported, and 
several state bar associations had 
adopted them in a form slightly 
modified to fit local needs. He de- 
clared: “It is safe to say that the 
influence of the American Bar As- 
sociation has been greatly advanced 
in this way, and I predict that over 
a period of years, the sum total of 
effective results coming from the 
time devoted to the Association by 
you members of the House and the 
other lawyers of America will be 
greatly enhanced as a result of keep- 
ing our eyes on the long-term results 
that we are really aiming at.” 








The next portion of President 
Barkdull’s report stirred up the live- 
ly debate which consumed most of 
the time of this first session. The de- 
bate had two focal points: a case of 
murder in the State of Washington 
and the Special Committee ap- 
pointed after the New York meeting 
to study a suggestion that the Asso- 
ciation undertake a program of in- 
vestigation of cases of conviction and 
incarceration of allegedly innocent 
persons. 


President Agrees To Investigate 
Wilson Case 

Mr. Barkdull explained that the 
Governor of Washington had re- 
quested that a committee of the 
Association make a study of new 
evidence in the case of Turman and 
Utah Wilson, convicted of murder 
in the State of Washington. The 
request was made on August 14, a 
few hours before the two defendants 
were to be executed, and Mr. Bark- 
dull had agreed to refer the matter 
to the Special Committee. The Gov- 
ernor had stayed the executions for 
ninety days upon receiving assur- 
ance that the Committee would 
make the investigation. 

Speaking for the Board of Gover- 
nors, President Barkdull offered 
three resolutions dealing with the 
Wilson investigation. The first, after 
seting forth the facts, concluded as 
follows: 


Reso.vep, That the Board of Gov- 
ernors, fully appreciating the emer- 
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gency which confronted the President 
of the Association, ratifies, approves 
and confirms his reference to the 
Committee on Conviction and Incar- 
ceration of Innocent Persons of the 
investigation and study of the cases 
of State v. Turman Wilson and State 
v. Utah Wilson, the members of said 
committee to act for and report to the 
Governor of the State of Washington, 
and their report to be considered as 
made by them in such capacity and 
not to be considered as action taken 
by or in the name of this Association; 
be it further 
RESOLVED, That this action 
not constitute a precedent. 
The Board’s second resolution 
called for continuance of the Spe- 
cial Committee with its authority 
limited to the original purpose for 
which it was created (to advise 
whether the suggested program 
should be undertaken and to make 
recommendations for procedure). 
The resolution added: 

. that, with the exception of the 
request from the Governor of the 
State of Washington heretofore re- 
ported, the committee shall not inter- 
vene or accept any requests for assist- 
ance in individual cases. 


The third recommendation was 
that the entire subject of a program 
for improvement of the administra- 
tion of criminal justice be referred 
to the Committee on Scope and Cor- 
relation of Work, and that action on 
any report or recommendation from 
the Special Committee be deferred 
until the Scope and Correlation 
Committee reported. 

During the discussion of the first 
resolution, the President explained 
that the expenses of the Committee 
would be borne by its members, ex- 
cept for one or two whom the As- 
sociation might have to reimburse. 

Frank E. Holman, of Washington, 
speaking in opposition to the reso- 
lution, declared that members of 
the Washington Bar had been “con- 
siderably exercised” by the referral 
to the Special Committee, and were 
protesting against the Association's 
investigating the processes of justice 
in their state. He told the House that 
the conviction of the Wilson broth- 
ers had been upheld by the Wash- 
ington Supreme Court, that a fed- 
eral district court had then denied 
a writ of habeas corpus and its de- 


shall 








nial had been affirmed by the Court 
of Appeals for the Ninth Circuit. 
The case had been carried to the 
Supreme Court of the United States 
which had denied relief. Mr. Hol- 
man said that the Governor was 
running for re-election and had been 
“politically on the hot spot” and 
had wanted to postpone action on 
the case until after the November 
elections. 

Tracy E. Grifhin, of Washington, 
said that adoption of the Board’s 
resolution would give the Commu- 
nists an opportunity to use the As- 
sociation’s action for propaganda 
purposes. 

James L. Shepherd, Jr., of Texas, 
Chairman of the Committee on 
Scope and Correlation of Work, 
moved that the Special Committee 
be discontinued, Speaking for the 
Scope and Correlation Committee, 
he argued that the creation of the 
Special Committee involved an un- 
necessary duplication of work in the 
Association, that there would be 
less danger of misunderstanding if 
such matters were handled by a 
standing rather than a special com- 
mittee, and that the Special Com- 
mittee did not have the facilities to 
perform the functions proposed to 
be assigned to them. 

Frederic M. Miller, of Iowa, the 
chairman of the subcommittee of 
the Board of Governors which 
drafted the resolution, urged its 
adoption. He said that the resolu- 
tion before the House presented a 
very narrow issue—whether or not 
the House was going to stand behind 
the President of the Association who 
had been presented with a very un- 
usual situation in which he had had 
to decide a life or death question 
on a moment's notice. An investiga- 
tion of the Wilson case by the Spe- 
cial Committee would not be a 
review of the action of Washington's 
courts, he said; it would be merely 
an investigation to determine wheth- 
er the governor of the state should 
exercise his executive power of 
clemency. 

Richard S$. Munter, of Washing- 
ton, speaking against the resolution, 
pointed out that none of the Wash- 
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ington members of the Association 
had been consulted in the matter 
and that the case had received ex- 
haustive review in both state and 
federal courts. Adoption of the reso- 
lution would constitute a dangerous 
precedent, he argued. 


“This Is a Duty 

We Should Gladly Accept” 

Sidney Teiser, of Oregon, said that 
the proposed resolution raised a 
much bigger issue than the correct- 
ness of the President’s action: “That 
is whether or not the American Bar 
Association is interested in the ad- 
ministration of justice.” He called 
the Governor’s request a compliment 
to the Association and he said there 
was no reason why such a request 
from a governor should not be hon- 
ored. “I think we ought to be glad 
to accept a duty which has been 
thrust upon us and to assent in this 
matter,” he declared. 

Franklin E. Parker, Jr., of New 
York, said that, despite the language 
to the contrary in the resolution, its 
adoption would constitute a prece- 
dent. The Governor should have 
appointed his own investigating 
committee, he declared. 

Cuthbert S. Baldwin, of Louisiana, 
argued that the Association should 
not intervene in a local situation. 

Cody Fowler, of Florida, spoke in 
favor of the resolution, declaring 
that too many people have the im- 
pression that the Association is too 
much interested in business and fi- 
nance and that we are not interested 
in the administration of criminal 
justice. There is a demand among 
the lawyers of the country for an 
American Bar committee to investi- 
gate questions of allegedly wrongful 
convictions, working with the state 
Bars, he observed. “We assume to tell 
the people of our country how to 
improve the administration of jus- 
tice, and when the governors of the 
great states call upon us, I do not 
see how we can refuse . . . . Why 
should we run away from it because 
it may be a difficult task?” 

Marcus C. Redwine, of Kentucky, 
argued that the Governor was paying 
the Association a great compliment 
and -that the President acted cor- 
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rectly, while Julius J. Wuerthner, of 
Montana, said that such an investi- 
gation was far afield from the origi- 
nal purposes of the Association, and 
that it would establish a dangerous 
precedent. 

Frank W. Grinnell, of Massachu- 
setts, declared that he agreed that 
the investigation should not go on, 
since it was bound to set a prece- 
dent, and that it was none of the 
business of the Association. 

Urging the adoption of the reso- 
lution, Thomas M. Burgess, of Colo- 
rado, said that the only question it 
raised was whether the House was 
going to support the President of 
the Association, who had acted in an 
emergency, and that all the resolu- 
tion did was to recognize that there 
was such an emergency and to state 
tnat the investigation was not the act 
of the Association. 

Stuart B. Campbell, of Virginia, 
said that the resolution would set a 
dangerous precedent which would 
imply that any person convicted in 
a state court might appeal to the 
American Bar Association for a re- 
view of his case. 


Compromise Resolution 

Is Offered 

The following substitute for the 
resolution of the Board of Governors 
was offered by Whitney North Sey- 
mour, of New York: 

Wuereas, the Association, while 
fully appreciating the emergency which 
confronted the President of the Asso- 
ciation and the humane spirit in 
which he acted is unwilling to have 
one of its committees embark upon 
such an investigation under the pres- 
ent circumstances; now therefore be it 

RESOLVED, That in lieu of the in- 
vestigation by any committee of this 
Association, the President of the As- 
sociation is authorized to submit to 
the Governor of Washington the 
names of competent members of this 
Association from which the Governor 
could appoint a committee to report 
to the Governor on the Wilson cases 
if he desires to do so. 


Anne X. Alpern, of Pennsylvania, 
addressed the House in support of 
the original resolution. She took the 
position that the problem presented 
a fundamental question of the As- 
sociation’s reason for existence. “Our 
basic reason is to come to the assist- 
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ance of those who require it when 
requested”, she declared. “That 
doesn’t mean that every convicted 
person can come to the American 
Bar Association. There are only 
forty-eight governors. . . . To me, it 
would be a blot on our Association 
to say that we were requested and 
had refused. ... Either we are an ane- 
mic, meaningless association, or we 
do come to the assistance of those 
who ask our assistance as representa- 
tives of the great institution of jus- 
tice in our country. I think that is 
the issue before you.” 


W. Eugene Stanley, of Kansas, 
moved to refer the resolution to the 
Committee on Draft on the ground 
that the language of the resolution 
needed revision and that a satis- 
factory substitute could not be 
worked out on the floor of the House. 

Jacob M. Lashly, of Missouri, 
objected, saying this was dodging 
the issue. 

Mr. Stanley’s motion to refer was 
lost, and the question left before 
the House was on the adoption of 
Mr. Seymour’s substitute resolution. 

President Barkdull, closing the 
debate, declared that the real issue 
at stake was the obligation of the 
Association to the public. He was 
opposed to the Seymour amendment, 
and said that, in his view, its adop- 
tion would be “backing away from 
an issue which I think we have got 
to face”. 

The Seymour amendment was 
adopted by a vote of 72 to 69. 

Robert Dechert, of Pennsylvania, 
then moved that the House refer 
the second and thid recommenda- 
tions to the Cominittee on Draft 
for a subsequent report at the cur- 
rent meeting. This motion carried 
by a vote of 80 to 49. 

A motion made by Walter E. 
Craig, of Arizona, to reconsider 
adoption of the Seymour amendment 
was lost, 66 to 57. 


New Officers 

Are Elected 

The Secretary then reported the 
nominations for new officers made 
by the State Delegates at the Mid- 
Year Meeting in Chicago. The fol- 


lowing nominees were unanimously 
elected. 

President—Robert G. Storey, of 
Texas; 

Chairman of the House of Dele- 
gates—David F. Maxwell, of 
Pennsylvania; 

Secretary—Joseph D. Stecher, of 
Ohio; 

Treasurer—Harold H. Bredell, of 
Indiana; 

Members of the Board of Gover- 
nors: 

Third Circuit—P. Warren 
Green, of Delaware; 

Fifth Circuit—LeDoux R. Pro- 
vosty, of Louisiana; 

Ninth Circuit—A. L. Merrill, of 
Idaho. 

Charles S. Rhyne, of the District 
of Columbia, was nominated for a 
five-year term as a member of the 
Committee on Scope and Correla- 
tion of Work. 

Harold H. Bredell gave his Treas- 
urer’s report. He explained that 
there had been a deficit of $24,675 at 
the end of the fiscal year, most of 
which was off-set by transferring 
the $22,200 profit of the JouRNAL 
to the general fund, as offered by 
the Board of Editors. He said that 
the increase in dues had not resulted 
in any loss of membership and that 
it was expected that the additional 
revenue obtained from the increase 
would prevent a deficit at the end 
of the current fiscal year. He re- 
ported that the “net worth” of the 
Association, the balance in the Gen- 
eral Fund, the Section Fund and the 
Special Purpose Fund had increased 
during the year from $733,000 to 
$783,000. 

William W. Evans, of New Jersey, 
Chairman of the Committee on the 
Budget, estimated that the addition- 
al revenue from the dues increase 
would amount to about $110,000, 
but he pointed out that increasing 
costs and the need of almost every 
Committee and Section of the Asso- 
ciation for more money made it 
necessary to be extremely careful 
in the allocation of this amount. 

Mr. Miller, of Iowa, reporting for 
the Committee on Professional Eth 

(Continued on page 1062) 
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D EFENSE OF FREEDOM. By 
the Editors of La Prensa. New York: 
The John Day Company, 1952. $4.00. 
Pages 305. 

In 1951, the Dictator of Argentina 
murdered La Prensa, the greatest 
Spanish-language newspaper in the 
world and one of the greatest ever 
published in any language. Now the 
editors of that newspaper have told 
the story in a compact volume, ap- 
proximately one-half of which is de- 
voted to the struggle for existence 
waged by La Prensa against the 
forces of reaction and the other half 
to a republication of editorials that 
had appeared in its columns during 
the last fifteen years of its life. 

This volume should be required 
reading in our schools of journalism 
and public affairs, in every editorial 
office and in all judicial chambers, 
for here as seldom before are re- 
vealed the purpose and function of a 
free press, the reasons why the forces 
of reaction seek to destroy it and the 
methods of destruction universally 
used by arrogant men in seats of 
power. 

In our country we frequently hear 
that because of the provisions of 
the First Amendment, liberty in the 
United States cannot be destroyed. 
Defense of Freedom demonstrates 
the speciousness of such thinking. It 
proves that constitutional guarantees 
unenforced by independent courts 
cannot prevail over arbitrary abuse 
of power. 

The guarantees of freedom of 
speech and freedom of the press in 
the Argentine constitution at the 
time La Prensa was silenced and 
during the final years of its heroic 
struggle against arrogant power are 
more emphatically, more precisely 
stated than those in our Federal Con- 
stitution. 


Our First Amendment provides 
that 

Congress shall make no law... 
abridging the freedom of speech, or of 
the press. 

There, in that language, but- 
tressed only by construction of the 
Fourteenth Amendment respecting 
the power of the various states and 
judicial interpretation, is our guar- 
antee of the right of the American 
people to impart and receive infor- 
mation and express opinion. 

The present Argentine Constitu- 
tion, now in force and in force at 
the time La Prensa was silenced, 
contains these guarantees:! 

All persons . shall enjoy the 
rights . to publish their ideas 
through the press without censorship; 

. to freely profess their beliefs; to 
teach and learn. 


Also: 


The Federal Congress shall not 
enact laws restricting the freedom of 
the press or placing it within federal 
jurisdiction.? 

With such constitutional protec- 
tion, the natural question is why 
and how was La Prensa murdered. 
This reviewer can best state the why 
by quoting from remarks made by 
Dr. Alberto Gainza Paz, the dis- 
tinguished editor of La Prensa, at 
the recent annual meeting of the 
American Newspaper Publishers’ 
Association.® 

I have said before, and must repeat 
now, [said Dr. Gainza Paz] that the 
news which La Prensa published, 
more than its editorials, was the prin- 
cipal cause La Prensa was suppressed. 
Comments trouble dictators less than 
news,—less than the facts,—less than 
the story of what happens inside and 
outside a country. Information, as a 
basis on which readers form their 
judgments and determine their con- 
duct as individuals or as a community, 
—information is what the totalitarians 
cannot tolerate. 

a + . 


People all over the world still want 
to know what is going on. Their need 
is legitimate and imperative. It is the 
duty of newspaper men to satisfy it. 
If we fail,—if we complacently accept 
limitations imposed on the people's 
right to know what is going on,—then 
their other rights are condemned to 
disappear too. 

The first edition of La Prensa 
came out at 3 o'clock on the after- 
noon of Monday, October 18, 1869. 
The last edition was published in 
the early morning hours of Friday, 
January 26, 1951. 

Through its more than eighty-one 
years of existence, La Prensa adhered 
to the principles of objective journal- 
ism. It maintained complete free- 
dom from political affiliations and 
governments. It carried no political 
advertising and espoused no politi- 
cal party or candidate. It maintained 
an absolute freedom from all out- 
side business connections or influ- 
ence. Such was its spirit of independ- 
ence and its devotion to the policy 
laid down in its first issue that when 
one of its editors was offered the 
presidency of the Republic he de- 
clined. 

Now, how was La Prensa silenced? 
The methods were no different from 
those employed by opponents of the 
press in many other countries, some 
of which have been used even in 
our own.‘ In 1942 the Argentine 





1. Article 26 of the Constitution of 1949; previ- 
ously Article 14 of the Constitution of 1853 and 
1860. 

2. Article 32 of the Constitution of 1860 and 
Article 23 of the Constitution of 1949, now in force. 

3. New York, April 23, 1952. 

4, Illustrations: 

1. President Roosevelt's attempt during NRA 
days to force newspaper publishers to subscribe 
to a code under which he could regulate their 
expression of opinion and the handling of news. 

2. The threats of suppression by injunction nul- 
lified in the Near v. Minnesota case; the threats 
of suppression by taxation nullified in the 
Grosjean case; and the threats to contro! publi- 
cation of news and editorials by court exercise 
of contempt power as nullified in Bridges v. 
California, Pennekamp v. Florida, Craig v. Har- 
ney, and Baltimore Radio Show, Inc. v. Stote 
of Maryland. 

3. The recent decision of the Court of Appeals 
of the State of New York upholding a rule of 
the Supreme Court of that state nullifying the 
defense of truth in a libel action and affirming 
with approval a ruling of Mr. Justice Stever 
wherein he said: ““When a newspaper publishes 
matter which it had no legitimate access to and 
which the public policy of the state declares 
should not be made available . . . the publica- 
tion is not privileged but made at peril."" Dan- 
ziger v. Hearst Corporation, affirmed by the 
Court of Appeals of New York, 1952. 

4. The President's executive order of Septem- 

(Footnote continued on page 1022) 
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government established an official 
press conference at which reporters 
were given handouts of questions 
and answers, with a warning not to 
print the true version of such a 
conference. La Prensa disregarded 
this warning and printed a factual 
summary of what actually took place 
in a conference. 

In the same year, notwithstand- 
ing the constitutional prohibitions, 
the Argentine government installed 
censors in all news agencies. 


The government established a 
ministry of propaganda which was 
nothing more nor less than a replica 
of the model created by Goebbels in 
Hitler’s Germany. This ministry not 
only handed out news releases in- 
cluding faked cables and faked do- 
mestic dispatches but editorials, and 
with instructions for their use even 
as to the position they should occupy 
in a particular newspaper. It ordered 
that the names of public men be 
featured or suppressed according to 
the whims of the government. 

La Prensa refused to carry out 
these orders. 


In April, 1944, when La Prensa 
editorially discussed the curtailment 
of essential hospital facilities in 
Buenos Aires, it was arbitrarily sup- 
pressed for five days by a governmen- 
tal decree repugnant to the consti- 
tutional guarantees of freedom and 
in the absence of any law purport- 
ing to authorize such action. 

The Argentine government fos- 
tered labor unions and made them 
an arm of the government in its 
attacks upon those whom the gov- 
ernment wanted to destroy. As a 
prelude to the final event, the Sec- 
retary of the Interior in September, 
1946, informed the union of which 
he was secretary that 

If those [independent] newspapers 
continue in their evil ways, they will 


compel the government to prevent 
them from trying to deceive the public. 


In 1947 the Dictator Peron ad- 
vised the general confederation of 
labor not to advertise in bad news- 
papers. The following day Buenos 
Aires was plastered with signs: 

“Do not buy La Prensa—Do not 
advertise in La Prensa’’. 
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Further to embarrass La Prensa, 
the government installed loud speak- 
ers in a building across from its 
office of publication which blasted 
away at it twenty-four hours a day, 
creating such an uproar that it was 
almost impossible for the employees 
of La Prensa to carry on their work. 

Government-abetted mobs __in- 
vaded La Prensa’s building and com- 
mitted acts of vandalism, forcing it 
to close its library and its clinic, 
long maintained for public use. 

Such were some of the prelimi- 
naries. 

Then, in 1947 the government be- 
gan its real persuasion. Notwith- 
standing a provision in the laws of 
the Republic that newsprint paper 
was to be imported free of duty, the 
government first levied duties on 
newsprint imported by La Prensa; 
next made those duties retroactive 
for a period of ten years; then ap- 
propriated supplies of newsprint 
previously imported by La Prensa 
to distribute among government- 
favored publications; eventually re- 
voked its permit to import news- 
print and other necessary supplies; 
and finally attached all its properties 
to collect payment for the alleged un- 
paid back duties. Prior to the attach- 
ment, the government forced La 
Prensa to suspend the installation of 
a new press, purchased in the United 
States at a cost of more than $800,- 
000. Police were assigned to its 
pressroom to make certain the press 
never ran. 

The Peron-controlled congress 
passed the law of disrespect, making 
it a crime for a newspaper to express 
an unfavorable opinion upon any- 
one in the government. This statute 
specifically denied the accused the 
right to present in his defense evi- 
dence of the truth of the statements 
made. Advocates of the law of dis- 
respect urged it was necessary for 
the protection of national security, 
public order and the rights, freedoms 
and reputations of others.5 

A law was passed to compel news- 
papers to register. 

Another law was passed establish- 
ing salaries of newspaper employees 
and fixing those of La Prensa’s em- 












ployees far higher than others. 


By government order the size of 
newspapers was cut,—that of La 
Prensa by 50 per cent. 

Government auditors were in- 
stalled in the offices of La Prensa to 
check its accounts and carried out 
their instructions under police pro- 
tection. 


A representative of the ministry 
of propaganda was installed in its 
office to check its cables and all other 
news dispatches. 


La Prensa was directed to reduce 
its advertising content. 


Finally the government through 
one of its union instrumentalities 
trumped up a controversy that could 
not be settled except by the abject 
surrender of La Prensa. 


La Prensa refused to surrender 
and was thereupon silenced. 


Subsequently when at the request 
of its employees La Prensa at- 
tempted to resume, it was attacked 
by a government-inspired mob, one 
of its loyal employees shot to death 
and fourteen others wounded. 

The final mockery was the expro- 
priation of the entire property and 
assets of La Prensa on April 12, 1951. 

Even though the last editor of La 
Prensa felt that the news it published 
was the principal cause of its sup- 
pression, no review of this book 
would be adequate that did not men- 
tion the editorials published there- 
in. 


“Freedom does not mean impuni- 
ty”, said La Prensa in 1934; rather, 


Freedom of the press consists in the 
right to publish without previous cen 
sorship or a previous permit . . 
Freedom of the press is the same as 
freedom of thought. To make distinc- 
tions between one form of expression 
and another is to violate the most 
precious and effective democratic 





ber 25, 1951, prescribing standards for the classi- 
fication, tr ission and the handling of officia! 
information relating to the ‘security of the 
nation", 





5, Pre-’: cnt Truman's statement at his meeting 
with the American Society of Newspaper Editors 
in April, 1952, that if he considered it to be in 
the national interest he could seize the press jus! 
the same as he had seized the steel companies 
5. See Section 3 of Article 14 of the Cevenant 

of Human Rights now pending before the Genera! 
Assembly of the United Nations. 
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guarantee and to sever the clean-cut 
line of liberal tradition in our press. 
In another editorial published in 
1934, La Prensa quoted from the 
Argentinian patriot, Sarmiento, who 
said: 

Without complete freedom of the 
press there can be no freedom and no 
progress. 

Is this not reminiscent of Thomas 
Jefferson, when in writing to a 
friend from Paris in 1786, he said: 

Our liberty depends upon freedom 
of the press and that cannot be lim- 
ited without being lost. 

Discussing proposals to tax the 
press in Argentina in 1945 and 1946, 
La Prensa quoted from the opinion 
of the late Justice Sutherland of the 
Supreme Court of the United States 
in Grosjean v. American Press, 297 
U. S. 233, and pointed out that the 
guarantees in the Argentine Con- 
stitution are analogous to those in 
the Constitution of the United 
States. 

On October 11, 1947, in discussing 
proposals put forward in the United 
Nations for restrictions on freedom 
of the press, ostensibly designed to 
preserve the peace and safeguard 
veracity of information, La Prensa 
said that they were 

predicated upon the false premise that 

governments are perfect, that besides 

possessing all wisdom and being there- 
fore infallible, they are also the essence 
of virtue. 

On behalf, therefore, of truth and of 
peace, all effort to fasten international 
fetters on newspaper information and 
comment should be abandoned. In- 
stead, there could and should be 
agreements among nations about the 
free flow of news in general and 
of newspapers and magazines, all of 
which presupposes guarantees for the 
press within each country. 

If the truths that are known in 
democratic countries, thanks to free- 
dom of expression, could penetrate 
the iron curtain that divides the East 
from the West, it would not be long 
before the international situation was 
cleared up. 

It is symbolic that the editorial 
printed by La Prensa in its last edi- 
tion on January 26, 1951, did not 
deal with Argentine affairs but with 
a proposal of the Soviet delegation 
to the United Nations’ Committee 
on Freedom of the Press. 

La Prensa condemned the action 





of the Committee (which the dele- 
gates of the United States and Great 
Britain protested) in leaving the 
door open for future consideration 
of measures to suppress the free flow 
of information. 

The spirit that motivated the edi- 
tors of La Prensa, father, son and 
grandson for more than fourscore 
years, still lives. It is beyond the 
reach of those who silenced that 
great newspaper in 1951. If it be 
true that freedom always wins the 
last battle, then the valiant struggle 
made by La Prensa will not have 
been in vain and the day will come 
when once again it will speak for 
freedom in its beloved country. 


EvIsHA HANSON 
Washington, D. C. 


S UCCESSFUL JURY TRIALS. 4 
Symposium. Edited by John Alan 
Appleman. Indianapolis: The 
Bobbs-Merrill Co., Inc. 1952. $15.00. 
Pages 586. 

Should the lawyer, like the post- 
man whose recreation is hiking, de- 
vote some of his spare reading time 
to books which tell him how to be 
a lawyer? If he should and does, he 
will find this volume more palatable 
than most. 

After a first glance at the title, one 
might wonder for whom or from 
what viewpoint are the jury trials 
to be successful. In that the truth is 
discovered, the law properly applied, 
or justice done? No, let me hasten to 
explain that “successful” here, as in 
most such treatises, refers to the 
success of the lawyer in winning his 
case. If this purpose be considered 
antisocial, it may be answered that, 
nevertheless, the book accomplishes 
exactly what it sets out to do. 

What it sets out to do is so well 
stated by Mr. Appleman in his in- 
troduction, that I cannot do better 
than quote: 

This is not a practice book. You will 

not find in it citations to cases, recom- 

mended forms of pleadings, disserta- 
tions upon rules of evidence, and the 

Whe, o. 

It is the purpose of this volume to 
present concisely the views of crack 
trial lawyers throughout the nation 
upon the technique of jury trials. 


Book Reviews 


In summarizing the approach of 
this book, it may be said that our 
trade is trying lawsuits for plaintiffs, 
insurance companies, and other law- 
yers. Our objective is, of course, to 
win these lawsuits. Otherwise these 
clients would stop knocking upon 
our doors. . . . One who wants a dis- 
sertation upon jurisp: dence should 
look elsewhere. 

The editor and eleven other emi- 
nent trial lawyers from nine states 
make up the panel of experts. The 
trial of jury cases, from preparation 
to final argument, is discussed in 
language always breezy and infor- 
mal, often slangy, sometimes ungram- 
matical. There is a great deal said, 
especially in the earlier chapters, 
that every lawyer who has tried a 
case or two either knows already or 
may be expected never to learn. I 
had the feeling that a hundred pages 
or so could have been eliminated by 
appropriate editing without loss to 
the reader. There is too much ver- 
bosity and far too much repetition. 
And there is some overlapping of 
subject matter in the book’s organi- 
zation. It reads as though the con- 
tributors had actually sat about a 
table discussing trial tactics, and a 
stenographic report had been taken. 
The virtue of the plan is that the 
reader may imagine himself to be 
engaged in informal conversation 
with the authors, as over a cocktail 
at a bar meeting. The fault is that 
the result tends to resemble the Con- 
gressional Record. 


In any event the editor must be 
given credit for having and carrying 
out a unique idea, and for present- 
ing the profession with what is 
probably the most helpful modern 
work on the subject. The words of 
the contributors abound in practical, 
common-sense precepts and down-to- 
earth illustrations. 


The trial lawyer’s modus operandi 
should fit his personality. He must 
utilize the talents he has, not vainly 
seek to emulate. When one man 
writes a book on how to try cases, 
he must in large measure refer to 
methods he has found successful; but 
when contributions are made by a 
number of trial lawyers of recog- 
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nized ability, we benefit by the vari- 
ety. Their views, when unanimous, 
should receive the highest respect. 

In following the recommendations 
as to preparation, the first difficulty 
for some of us will be to find clients 
who can afford the private investi- 
gators and expert technicians which 
the authors use in such profusion. 
For that is a technique upon which 
they do not expound. And, until I 
reached page 476, I was fearful that 
the contributors were like old class- 
mates at bar meetings, i.e., that they 
had never lost a case. But on that 
page, Mr. Appleman, although he 
says he had similar experiences at 
lawyers’ meetings, gives an illustra- 
tion from a trial in which the verdict 
went against him. 

The sections on cross-examination, 
including several extracts from the 
transcripts of actual cases, I found 
especially interesting and instruc- 
tive. And scarcely less valuable are 
the illustrations of opening state- 
ments and final arguments. 

Every beginning lawyer who ex- 
pects to try cases will do well to 
expend a few hours of his idle time 
in perusal of this book. Experienced 
trial lawyers will find in it some of 
their mistakes exemplified and also 
new suggestions, although they may 
want to skip over many portions as 
being elementary. The former will 
need to be warned to accept nothing 
as dogma: the latter will not. 

The younger lawyer should be 
especially wary of unequivocal state 
ments as to how this or that kind of 
conduct of counsel will affect the 
jury. There has been very little re- 
search on the question of why and 
how juries reach the verdicts they 
do, and such assertions, to the ex- 
tent that they are not truisms, con- 
tain a large component of guesswork. 

Max C. PETERSON 


Hartford City, Indiana 


J urIspRUDENCE-1 rs AMERI- 
CAN PROPHETS. A Survey of 
Taught Jurisprudence. By Harold 
Gill Reuschlein. Indianapolis: The 
Bobbs-Merrill Company, Inc. 1951. 
$7.50. Pages xvii, 527. 

It is almost a half century ago 
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that Dean James Barr Ames ex- 
pressed the view that the philosophy 
of the law is “a subject that should 
be reserved for the elect’,! and his 
view still prevails in our law schools 
generally. Why this is so is lucidly 
stated in Dean Pound’s penetrating 
introduction to Professor Reusch- 
lein’s volume commenting on the 
wide variety of difficulties that beset 
the study of jurisprudence. And yet 
everyone who has to deal with the 
law constructively, whether as legis- 
lator or judge or as teacher or writer, 
inevitably develops, or at least ap- 
plies, a philosophy of law in his 
work even though he may be as 
astounded to learn so as Moliére’s 
Monsieur Jourdain was to discover 
that he had been speaking prose all 
his life. Accordingly, if we must 
have a philosophy of law by which 
to work, it would seem to be the 
better part of wisdom to have an in- 
formed, intelligent one. 

But despite our need for it, juris- 
prudence seems remote, unattain- 
able, Olympian to most of us poor 
mortals. It presupposes a broader, 
deeper knowledge of the law and a 
greater experience in using it than 
most of us can boast. Its concepts 
are often presented to us in the ab- 
stract language of philosophy or even 
of theology, embodying ideas with 
which the law has not made us fa- 
miliar. Still more discouraging, the 
demigods of jurisprudence—and oc- 
casionally even the gods themselves— 
prove to be a quarrelsome lot, much 
given to bickering among themselves 
over what seem to us to be academic 
differences far removed from the 
practical questions of real life that 
daily concern us in the law. But re- 
gardless of these discouraging cir- 
cumstances we are uncomfortably 
and tantalizingly aware that there is 
much pure gold in the strange ore of 
jurisprudence that we should not 
carelessly ignore, much clear light 
that might brighten our path at ob- 
scure turns on our way in a strangely 
confused world, did we but have a 
guide to its treasures who could 
tell us what to seek and where to 
find it. 


Such a guide Professor Reusch- 


leim has given us for American juris- 
prudence. One cannot read his pages 
without being much impressed with 
the tremendous amount of pains- 
taking study that obviously has gone 
into the making of this modest vol- 
ume. In striking contrast, moreover, 
to the controversial tone of much of 
the writing on jurisprudence in re- 
cent decades is the complete absence 
of any attempt at belittling the work 
of any of the seventy or more authors 
whose work he has discussed. Rather 
he has sought to emphasize the 
strong points of each writer and to 
relate the work of each to that of 
others in the field in such a way as 
to encourage us to turn to the orig- 
inal sources for further enlighten- 
ment. So far as I can judge from my 
limited knowledge in this field, his 
paraphrasing of the authors he treats 
is painstakingly accurate and his 
quotations apt. His style, moreover, 
is lucid and direct with the result 
that we have an attractive epitome 
of what has been thought about 
American law over the past four cen- 
turies. 

The first of the three parts of the 
book deals briefly with the two cen- 
turies of American law before the 
coming of law teachers. I think the 
twenty-nine pages devoted to the 
frontier, the law of God, the “rights 
of Englishmen”, “right reason” and 
their effect on the era of constitu- 
tion-making are among the most in- 
teresting in the entire book. 

The second part treats in two 
chapters of the period of “taught 
law” to Holmes and Pound. The first 
is devoted primarily to Kent, Story 
and Cooley, the second to Edward 
Livingstone and David Dudley Field, 
Langdell, Ames and Gray of the Har- 
vard Law School, and to Hohfeld 
and Brooks Adams. All of these 
worthies are summarized in the 
amazingly brief space of sixty-five 
pages. 

The $63 pages of the third part 
of the book are given over to a dis- 
cussion of over fifty of “our contem- 
poraries” starting with “the Father- 
hood of Holmes”. “The preemptive 
Roscoe Pound” inevitably bulks 


1. 26 A.B.A.J. Rep. 663 (1903). 
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large in the discussion, but space 
is found for the realists (fifteen of 
them), the apostles of integrated 
jurisprudence (seven in number), 
and a variety of others under head- 
ings too numerous to repeat. Here, 
if anywhere, voices will be raised in 
protest: Why was 4 included and B 
left out? Why were three pages given 
to C and only one to the much great- 
er D? Why were some foreigners in- 
cluded and others ignored? Why so 
little attention to criminal law? Con- 
troversies almost as violent as those 
usually aroused by discussions of 
jurisprudence might be raised by 
such questions did not Professor 
Reuschlein’s remarkable fidelity to 
the spirit as well as the letter of the 
works on which he comments serve 
to dispel the usual charges of bias. 
He has not set out to write a book 
on jurisprudence, though I wish he 
would, or an encyclopedia of juristic 
writings. He has undertaken to ex- 
pose to view with the minimum of 
effort on the reader’s part the 
treasures of American jurisprudence, 
and in this he has succeeded admi- 
rably. 

A well-selected bibliography and 
biographical list as well as a com- 
plete index add much to the useful- 
ness of the volume in temp*ing one 
to read further in the field >f iuris- 
prudence. 


ARTHUR T. VANDERBILT 
Newark, New Jersey 


Hanpsoox OF THE LAW OF 
EVIDENCE. By John E. Tracy. New 
York: Prentice Hall, Inc. 1952. $5.35. 
Pages 352. 

The trial lawyer, as well as the 
practitioner in his office, often has 
need for a single volume work on 
evidence to which he can refer to 
make an immediate and authorita- 
tive opinion or decision on some 
rule or principle of evidence. Such 
a book should set forth the law of 
evidence generally, simply and suc- 
cintly. Further it should be so in- 
dexed that the lawyer can immedi- 
ately find the subject he seeks. If 
the book is of such size that it can 
be conveniently carried in a brief- 






case or placed on desk or counsel 
table so much the better. 

Professor John E. Tracy has writ- 
ten such a book, Handbook of the 
Law of Evidence. Mr. Tracy is Pro- 
fessor Emeritus of the University of 
Michigan Law School, where for 
many years he taught evidence. 

The author does not propose that 
his book be a comprehensive study 
of evidence. It is what its title sug- 
gests—a handbook. The book is only 
an outline of the law of evidence. It 
is well annotated with frequent ref- 
erences to Wigmore on Evidence, 
Third Edition, as well as to leading 
cases and articles in legal periodicals. 

The best two features of the book 
table of and _ its 
index. The table is of particular 
value to the student or to the lawyer 
who wants to refresh his memory on 
evidence since it in itself is an eleven- 
page outline of the law of evidence. 
The lawyer will find that the Index 
is broad and general enough to lo- 
cate any subject he seeks without de- 
lay. 

The Handbook is the work of a 
professor of evidence and, as might 
be expected, Mr. Tracy has given 
briefly and generally the reasons for 
the adoption of the various rules 
and principles of the law of evi- 
dence. On some more technical rules 
he has given examples of how they 
apply. He also offers some criticisms 
of his own on certain rules or de- 
cisions. Where a rule of evidence is 
not general, or there is a division 
among the courts, Mr. Tracy cites 
one or more decided cases which he 
believes “gives a thorough discussion 
of the subject and in which the prop- 
osition of law involved is analyzed 
and the authorities are marshalled 
to support the decision made”. 

The law student and the lawyer, 
both in court and in the office, will 
find this book to be extremely help- 
ful. 


are its contents 


CHEsTER J. ByRNs 
Benton Harbor, Michigan 


Tue MANUAL OF CORPO- 
RATE GIVING. Edited by Beards- 
ley Ruml and Theodore Geiger. 
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Washington: National Planning As- 
sociation. 1952. $6.75. Pages 416. 

It became evident that “corporate 
giving” to charity has reached ma- 
turity when the National Planning 
Association published a manual on 
the subject during the past summer. 
It informs the potential corporate 
giver as to the “hows” and “whys” 
of giving and as to the various fields 
of activity that might serve as the 
objects of its bounty. 

Manuals must have been prepared 
long ago by charitable organizations 
and professional fund-raisers on the 
methods and techniques of solicit- 
ing corporate gifts. Many corporate 
executives might welcome even now 
a manual on the methods and tech- 
niques of successfully resisting such 
solicitations; but corporate giving 
has become so widespread that a re 
sistance manual probably will never 
be written. Instead, the NPA has 
prepared a Manual of Corporate 
Giving for the guidance of manage- 
ment in determining whether and 
to whom gifts are to be made. 


The Manual is the outgrowth of 
the report published by the NPA in 
August, 1951, entitled “The Five 
Percent’. The report called atten- 
tion to the current high level of 
income and taxes and the opportu- 
nities afforded for corporate givers to 
benefit themselves and their donees 
under the five per cent deduction 
privilege of the Internal Revenue 
Code. The main thesis was that cor- 
porations could do much social good 
at comparatively low net cost by rea- 
son of the tax deduction if they 
observed the conditions prescribed 
by the Code—and, of course, if they 
had taxable income. Apparently the 
report produced many requests for 
guidance on the practical do’s and 
don'ts of such giving. The Manual 
is NPA’s response. 

The editors of The Manual dis- 
avow any intention to argue in favor 
of corporate giving or to tell the 
corporate giver why or to whom it 
should give; rather, they seek to 
present brief descriptions of many 
projects that might interest the giv- 
(Continued on page 1074) 
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Olive G. Ricker: 


Her Retirement Ends a Brilliant Chapter 
4 

A 

a The retirement of Mrs. Olive G. It is difficult to imagine the Associa- be adequately repaid. I remember so é 
; 8 q' y rep rf 

Ricker as Executive Secretary of the tion gatherings without Mrs. Ricker. many kind things that she has done / 
ee . - - for me personally. I am sure this 1 

A “ P Y 
eicecesisi = ee — ahi She has done so much for the Ameri- statement applies to all of our mem- 4 
of service to the organized Bar was can Bar Association throughout the bers. | 


marked by a brief ceremony of rec- years that our debt to her can never - - 
ognition at the Annual Dinner, held 


on Thursday, September 18, at the 
Palace Hotel in San Francisco. 





Joseph W. Henderson, of Phila- q 
delphia, a former President of the h 
Association and one of her oldest g 


friends, presented Mrs. Ricker with 
an engraved Citation and a specially 
designed jeweled pin. Mr. Hender- 
son’s words, spoken on behalf of all 
of us, are printed below. 
® Mine is a most agreeable privilege 
to speak for a few moments on be- 
half of our Association and of all of 
you, in paying tribute to our beloved 
Executive Secretary, whose retire- 
ment at the close of this meeting ter- 
minates a most brilliant chapter in 
the Association’s history. Every sin- 
gle soul in this room, as well as thou- 
sands of lawyers around the country 
who could not be here, knows that 
the American Bar Association owes 
its present strength and stature more 
to Olive G. Ricker’s unflagging zeal 
and dauntless courage than to any 
other cause or any other person. 
Everything she has <ontributed has 
been offered with never a thought 
for herself. She has requested that 
no word be spoken of what she has 
done. We have respected her wishes 
in the past, but we cannot tonight. 
We have received literally hun- 
dreds of letters concerning her re- 
tirement, and may I quote from just 
a few: 


I do not see how the American Bar 
will be able to get along without her. 


-- OLIVE G. RICKER 
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She is indeed a rare phenomenon— 
the sweetheart of some one hundred 
thousand lawyers, partial to none, 
yet leading each one to understand 
he is the most appreciated worker for 
the Association. 

A dynamo of energy and canny as a 
diplomat, she has weathered the many 
storms of different administrations 
with flying colors. I salute her! 

I especially commend the loyalty of 
the Executive Secretary than whom 
there is none we love more and from 
whom we have expected as much. 

It will be a matter of great surprise 
to me if the Bar Association will be 
able to continue on after Olive’s re- 
tirement. 


The same sentiment runs through 
all the others. 


I lack the skill to express ade- 


quately all that is in our minds and 
hearts, so I shall rely on one of the 
greatest lawyers and scholars of our 


time. By the favor of fortune, I 


chance to know that Professor Sam- 


uel Williston autographed a copy of 


his book Life and Law for her, 


and I want this great audience to 
hear what he wrote: 


“The female of the species is more 
deadly than the male.” 

The poet who said this should serve 
a term in jail! 

Unless perhaps his meaning was that 
for bringing things to pass 

Mere man can rarely qualify in an 
able woman’s class, 

And as a leader of this band, if | 
were asked to pick her, 

Without debate, I'd nominate my 
good friend, Olive Ricker. 





For what you have done for our 
Association, and for us individu- 
ally, for which our appreciation and 
gratitude is unbounded, we present 
to you this beautiful Citation upon 
which is inscribed: 


O.ivE GRAHAM RICKER, 


for twenty-eight years you have served 

Tue AMERICAN Bar ASSOCIATION 
and for twenty-five years you have 

been its Executive Secretary. 

In that position it has been your 
hard task to carry out the ideas of 
others, many of them put forth with 
no conception of the difficulties in- 
volved in their execution but all of 
them entrusted to you with full and 
never-disappointed faith that they 
would be accomplished. 

We, a host of your friends, have 
wondered greatly at your skill but 
still more at your ability on occasion 
to express disagreement with each of 
us and yet keep us your devoted ad- 
mirers no matter what the outcome. 
Truly your popularity has been won 
the hard way. 

None of us know how you have 
been able to give to the Association 
the benefit of your great ability with- 
out becoming a dictator. We marvel 
at your moderation. It would have 
been easy for you with your natural 
endowments and the power of your 
position to have transformed our suc- 
cession of presidents into a parade 
of figureheads. Instead you added to 
the might of the hand of each in what- 
soever it found. to do. 

We like to hope that these virtues 
of yours are the virtues of the pro- 
fession and that the qualities that 
have made you a leader among mem- 
ers of the Bar, kindness, warmth of 
heart, unselfishness, strength of char- 
acter, intelligence, industry, forth- 
rightness, poise and loyalty, are the 


Olive G. Ricker 


qualities of a good lawyer. We have 
been proud to have you represent the 
lawyers of America on the many oc- 
casions when you have extended their 
hospitality to the great of the world. 
We wish for you, and we could wish 
you nothing better, many years of en- 
joyment of your life with the same 
zest that you have had for it while 
working shoulder to shoulder with us. 
In token of that wish and of our 
affectionate gratitude to you we have 
asked three of your best friends 
among us on behalf of us all to sign 
this greeting and to present it to you 
with a more material memento sym- 
bolized by a specially designed jew- 
eled pin. We hope that you will wear 
it proudly. 

REGINALD HEBER SMITH 

James E. BRENNER 

JoserpH W. HENDERSON 


San Francisco 
September 18, 1952 


Then again, we want you to enjoy 


life, its comforts and happiness for 
many, many years to come. Here is 
a little going-away present that may 
help. These tokens are not only for 
admiration for your work and for 
you, but they are also for our deep 
affection for you. We love you as 
a friend. We are happiest when you 
are in our midst, as you are in our 


hearts and, in conclusion, to you I 
apply those old words of welcome: 


Come in the evening, or come in the 
morning 

Come when you are looked for, or 
come without warning 

Whenever you come, there’s no one 
before you 

The more often you come, the more 
we'll adore you. 


Olive, God Bless You! 
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= Words and Phrases 


The political campaign we have just survived has dem- 
onstrated again the technique so familiar to lawyers— 
persuasion by words. Every day television, radio, movies, 
newspapers—all bombard our eyes and ears with an in- 
cessant stream of slogans. The result this may have on 
our society—indeed, on our government—cannot be over- 
looked by thinking men and women. A political 
campaign can easily become an intensified version of 
slogan-thinking. 


Holmes warned us not to mistake words for things. 
Lawyers realize more clearly than most laymen do that 
words are empty vessels into which the speaker or writer 
can pour his own brand of interpretation. To fall 
in love with mere words is to lapse back into the som- 
nolent limbo of incantation. To “think” only in terms 
of current clichés is not to think at all. If Americans 
accept weak ideas uncritically merely because we hear 
them repeated day after day, such acceptance doesn’t 
make the weak idea a good one. Repetition does not 
make truth out of the “Big Lie”. One of the tried and 
true methods of dictators throughout history has been 
to stultify thinking by molding the minds of their fol- 
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lowers. By feeding those they dominate predigested 
mental pabulum, dictators in our own lifetime have 
maintained themselves in power. The natural human 
tendencies toward habit and laziness help to make this 
technique even more effective. 

Obscure and emotional words are used to stultify 
our thinking processes. “Fellow traveler’, “free world”, 
‘“appeaser”, are political words which rank along with 
“slave labor act’, “Wall Street”, “world govern- 
ment” and—“chlorophyll”! Oversimplification, ambigu 
ity, strained meanings and just plain misrepresentation 
make straight thinking difficult. In a time when the 
media of mass communication are so potent, it is 
important that lawyers, as community leaders, think 
and talk straight. If they do, their prestige and influ- 
ence will be much enhanced. 

Too many people today are willing to let others di- 
rect their thinking. This undermines the confidence 
that individual men and women have in themselves. 
Nothing can be more important in a democracy—in 
government by the people—than the people’s confidence 
in their own competence and ability to solve their own 
problems themselves. We Americans can have such 
confidence if we do our own hard thinking. Only that 
way will we avoid the pitfalls of crowd-thinking, con- 
formity, insipid uniformity and uninspired mediocrity. 

We should therefore welcome the man who ques- 
tions our pat, prefabricated conclusions. It is only by 
hearing all points of view that we can arrive at the wise 
solution of our problems. We should be tolerant of the 
skeptic who challenges our slogan thinking. He may be 
our best friend! We cannot be sure his opinion is wrong 
merely because it does not bear a national brand name. 
John Stuart Mill set the standard for freedom-loving 
people when he wrote: 

If all mankind minus one, were of one opinion, and only 
one person were of the contrary opinion, mankind would 
be no more justified in silencing that one person, than he, 
if he had the power, would be justified in silencing man- 
kind. 

That is a wise standard for liberty-loving Americans! 


a A Bulwark That Stands Firm 


A recent development in constitutional law which has 
been borne in upon all friends of freedom to their dis- 
quietude is the fact that constitutions do not defend and 
uphold themselves. An essential for constitutional rights 
is a staunch people who revere freedom and whose 
watch over the ramparts is ceaseless. Some constitu- 
tional provisions, however, are more capable of fending 
off assaults than others. In a decision reviewed in this 
issue of the JouRNAL, a court strikes down an effort to 
subject newsreels, shown in a motion picture theater, to 
the power of a local censor. The court pointed out: 
“No controlling distinction can be made between ‘news- 
reels’ and ‘newspapers.’ Jt held: “To subject a news- 
reel to our present censorship is of itself a greater evil 
than the possibility of evil against which the statute 
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was designed to protect.” 

Thus freedom of communication, a palladium of our 
American democratic institutions, won another victory. 
It is to the credit of our courts that time after time they 
have struck down efforts to circumvent the Bill of 
Rights. That bulwark stands firm. In truth, the en- 
lightened interpretation which has been given to the 
Bill of Rights makes the freedoms vouchsafed by it a 
more potent force in our lives today than in any pre- 
vious period of time. 

It is unfortunate that as much cannot be said for all 
of the constitutional provisions. All have not been able 
to defend themselves successfully against their attackers. 


Editorials 


Some have yielded ground. Do we not all recall, for 
example, the ominous remark of Elihu Root, uttered 
a quarter of a century ago, that the doctrine of the 
separation of powers is the first of the great underlying 
principles of the framework of our government which 
is giving up the struggle and retiring from the field? 
But the majority decision in the recent steel seizure case 
-a most encouraging one—shows that the Constitution 
can repel the attack of purported “inherent power”. In 
these days of iron curtains and totalitarian governments, 
the American Constitution is mankind’s greatest hope. 
Its ramparts must be maintained. 


Editor to Readers 


The letter that we are privileged to print below 
comes to us from one of our very best friends of the 
English Bench and Bar, for whom we entertain the 
warmest affection and highest esteem. Many members 
of the Association remember Sir Norman Birkett and 
the happy hours we have enjoyed with him on the 
pleasant occasions when he has been our guest at An- 
nual Meetings of the Association. 


® Your editorial in the September issue of the JOURNAL, 
which has just reached me, pays a most moving and 
eloquent tribute to the devoted work over many years 
of Olive Ricker. Her labours on behalf of the American 
Bar Association are never likely to be forgotten; but I 
should be glad if you would allow me to add a word or 
two on behalf of those highly fortunate persons who 
have from time to time been privileged to attend the 
Annual Meetings of the Association as the delegates 
from the English Bench and Bar. 


To Olive Ricker we owe more than can ever be ex- 
pressed. Her organising ability, her grasp of compli- 
cated details of travel, her gift of planning the most 
elaborate programme so that everything went perfectly 
—all these things we have reason gratefully to remem- 
ber. But most of all do we remember now and at all 
times her great kindness, her natural friendliness and 
her innate goodness. These things came from the heart, 
and for qualities of heart and mind we hold her in 
thankful recollection. We join with you in wishing her 
many happy and useful years in honoured retirement. 
She will have the supreme satisfaction of life that comes 
from the consciousness of a job well done; and in re- 
membering that she has won the admiration and affec- 
tion of all, not the least being the many members of 
the English Bench and Bar on whose behalf I venture 
to write. 


NORMAN BIRKETT 
ihe Royal Courts of Justice 
London 


Regional Meeting Plans 
# Plans for a regional meeting at Richmond, Virginia, to be held in April 
or May, are crystallizing for South Carolina, North Carolina, Virginia, 
West Virginia, the District of Columbia, Maryland and Delaware, according 
to E. Smythe Gambrell, Chairman of the Special Committee on Regional 


Meetings. 


Subject to further planning, the persons charged with responsibilities will 
be Fred B. Greear, President of The Virginia State Bar Association, and B. 
Drummond Ayres, President of the Virginia State Bar, as Honorary Co- 
chairmen: Charles S. Rhyne, of the Regional Meetings Committee, as Gen- 
eral Chairman; Lewis F. Powell, Jr., as Director; William T. Muse and R. E. 
Booker, as Assistant Directors; Alexander W. Parker, as Chairman of Com- 
mittee on Arrangements; and John C. Williams and Melvin Wallinger, as 
Co-chairmen of the Reception Committee. 
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Conference of Bar Association Presidents 


San Francisco Meeting 


® More than forty state bar associ- 
ations and a number of city and 
county associations were represented 
in the third annual meeting of the 
National Conference of Bar Asso- 
ciation Presidents in joint session 
with the Section of Bar Activities 
and the Conference of Bar Secre- 
taries, held immediately prior to the 
1952 Annual Meeting of the Ameri- 
can Bar Association at San Fran- 
cisco on September 14, 1952. 

A highlight of the meeting was the 
stirring and inspirational address 
delivered by President-Designate 
Robert G. Stogey at the luncheon 
meeting of the Conference. Mr. 
Storey discussed the problems con- 
fronting the organized Bar of the 
country, and particularly, the rela- 
tionship of state and local associa- 
tions to the American Bar Associa- 
tion. He emphasized the necessity of 
increasing the membership of the 
Association so that it would, in fact, 
represent the lawyers of the country, 
improving the administration of jus- 
tice, and recited what had been done 
to date in that regard, and the pro- 
posed selection of a site for a per- 
manent home for the Association. 
His remarks were enthusiastically 
received. 

The round table discussion was 
one of the most popular events of 
the program. Among those who par- 
ticipated in posing problems con- 
fronting the organized Bar and their 
solutions were: Arthur VD. Cham- 
berlain, past President of the New 
York State Bar Association; Stevens 
Fargo, President of the Los Angeles 
Bar Association; John E. Berry, Sec- 
retary of the New York State Bar 
Association; Miss Adele Springer, 
past President of National Associa- 
tion of Women Lawyers; Clifford W. 
Gardner, President of the Minne- 
sota State Bar Association; Virgil E. 
Woodcock, President of the Ameri- 
can Patent Law Association; Charles 
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M. Blackmar of Kansas City, Missou- 
ri, past President of The Missouri 
Bar; Cecil E. Burney, past President 
of the State Bar of Texas; Karl C. 
Williams, Vice President of the Illi- 
nois State Bar Association; Bernard 
G. Segal, Chancellor of the Phila- 
delphia Bar Association; George P. 
Moser, President of the New Jersey 
State Bar Association; Orla St. Clair, 
President of the Bar Association of 
San Francisco; Colin MacR. Make- 
peace, Vice President of the Rhode 
Island Bar Association; Rear Admi- 
ral Ira H. Nunn, Judge Advocate 
General of the Navy; Harold H. Bre- 
dell of Indianapolis, Indiana, Treas- 
urer of the American Bar Associa- 
tion; Oscar T. Toebaas, President of 
the Wisconsin Bar Association; and 
Marcus C. Redwine, past President 
of the Kentucky State Bar Associa- 
tion. 

The morning session of the Con- 
ference was devoted to discussions of 
bar association legislative programs. 
Jerold E. Weil, secretary and general 
counsel of The State Bar of Cali- 
fornia, read a very practical and in- 
teresting paper on the mechanics of 
accomplishing bar association legis- 
lation. Unfortunately, Robert B. L. 
Murphy of Madison, Wisconsin, who 
was to discuss the same subject, 
could not be present, and his in- 
structive and interesting paper was 
read by Oscar T. Toebaas, President 
of the Wisconsin Bar Association. 

Practical suggestions for securing 
and keeping a good bar association 
secretary were made by Lester P. 
Dodd, President of the State Bar of 
Michigan. Mr. Dodd's address was 
not only on a timely subject, but 
humorous as well. He pointed out 
that many of the “fringe benefits” 
available to people in industry and 
business are not available to bar as- 
sociation secretaries and their staffs. 

At a noon luncheon, Chairman 
Thomas L. Sidlo, of the American 


Bar 
Committee, reported to the assem- 
bled state and local bar association 
representatives the progress which 
had been made in the public rela- 
tions field. In the afternoon ses- 
Cecil E. Burney, past Pres- 
ident of the State Bar of Texas, 
discussed the of bar 
integration. In the discussion which 
followed, Chief Justice James T. 
Brand of the Oregon Supreme Court, 
who was one of the leaders in secur- 
ing integration of the Oregon Bar, 
made a number of practical sugges- 
tions on procedure and dissipated 
the argument that an integrated Bar 
is not a democratic institution. 

In the absence of Chairman E. J. 
Dimock, Charles O. Porter, Secretary 
of the Special Committee on Lawyer 
Census of the American Bar Associa- 
tion, described the activities of the 
Committee and the help that each 
state association could give to it. 

Several committees of the Confer- 
ence made reports and recommenda- 
tions at the meeting. Albert E. Jen- 
ner, Jr., of Chicago, reported for the 
Committee on Model Grievance 
Procedure Code; Ben C. Boer, of 
Cleveland, made the report for the 
Committee on Recommendation of 
One Dues Assessment; and Richard 
C. Coburn, President of the Missouri 
State Bar, reported for the Com- 
mittee on Lawyers Retirement Bene- 
fits. 

New officers of the Conference 
elected were Albert E. Jenner, Jr., 
of Chicago, Chairman; Arthur VD. 
Chamberlain, of New York, Vice 
Chairman; Charles W. Pettengill, of 
Connecticut, Reporter and Treas- 
urer; new members of the Council, 
A. M. Mull, of California, and Cecil 
Burney, of Texas. 

Richard P. Tinkham, of Ham- 
mond, Indiana, retiring Chairman 
of the Conference, presided at the 
meeting. 
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Courts, Departments and Agencies 


EDITOR-IN-CHARGE 


Maxine M. Sprung - 


ASSISTANT 








Administrative Law . . . President's 
Loyalty Program . . . dismissal of gov- 
ernment employee for disloyalty must 
be based on agency head's personal 
finding that reasonable grounds exist 
for believing employee is disloyal . . . 
membership in organization listed by 
Attorney General as subversive merely 
one factor to be considered in de- 
termining question of disloyalty. 


". Kutcher v. Gray et al., C.A.D.C., 
October 16, 1952, Proctor, C.J. 
Kutcher, a war veteran, was dis- 
charged from his job in the Vet- 
erans Administration because the 
Branch Loyalty Board found that 
“reasonable grounds” exist for be- 
lieving he is disloyal to the Gov- 
ernment. Kutcher had admitted that 
he is a member of the Social- 
ist Workers Party, an organization 
listed by the Attorney General as 
seeking “to alter the form of gov- 
ernment of the United States by 
unconstitutional means”. The Vet- 
erans’ Administrator upheld the 
Board's finding but rested his deci- 
sion, not upon any declared belief 
in Kutcher’s disloyalty, but rather, 
upon the sole ground of his admitted 
membership in the Socialist Work- 
ers Party. Appeal was taken from the 
Administrator’s decision to the Loy- 
alty Review Board and then to the 
District Court but both bodies af- 
firmed the action taken. Kutcher 
contended that the President’s Ex- 
ecutive Order No. 9835, which estab- 
lished the Loyalty Program, required 
the Administrator himself to deter- 
mine the question of loyalty and he 
said that no such determination had 





Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publishing 
Company or in The United States Law 
Week. 


been made here. However, the Ad- 
ministrator argued that Kutcher had 
been initially removed by the Branch 
Loyalty Board upon its finding that 
reasonable grounds existed for be- 
lieving he was disloyal and the 
grounds for afirmation of that action 
were immaterial. 

Agreeing with Kutcher, the Court 
ruled that under the provisions of 
the Executive Order each depart- 
ment and agency head must decide 
himself whether on all the evidence 
there are reasonable grounds for be- 
lieving an employee to be disloyal 
to the Government. The Court as- 
serted that the decision of a Branch 
Board is just a “recommendation” 
and in this case the Administrator 
had dismissed the employee, not be- 
cause of any belief in his disloyalty, 
but merely because of his admission 
as to membership. The opinion said 
that membership in organizations 
designated by the Attorney General 
as subversive is merely one piece of 
evidence to be considered in deter- 
mining whether an employee is dis- 
loyal and is not enough, by itself, 
to warrant discharge of an employee 
for disloyalty. The Court said that 
“neither Congress nor the President 
has seen fit to make membership in 
any organization designated by the 
Attorney General cause for removal 
from Government employment”. 

The decision of the District Court 
was reversed and remanded. 


Constitutional Law . . . personal, polit- 
ical and civil rights . . . Ohio statutes 
requiring censorship of motion pic- 
ture newsreels held unconstitutional 
abridgment of free speech and free 
press. 
® Ohio v. Smith, Toledo Municipal 
Ct., Lucas County, Ohio, September 
10, 1952, Wiley, J. 

Defendant, owner of a motion pic- 









ture theater, exhibited a newsreel 
without having first submitted it 
to the Ohio Division of Film Cen- 
sorship for its approval. Ohio stat- 
utes covering the censorship of films 
provide in part that a fee of $3.00 
shall be charged for each reel of 
film to be censored and “Only such 
films as are in the judgment and dis- 
cretion of the department of educa- 
tion of a moral, educational or amus- 
ing and harmless character shall be 
passed and approved by such de- 
partment.” Defendant attacked the 
constitutionality of the statutes in- 
volved on three main grounds: (1) 
they violate the guarantees of free 
speech and free press contained in 
the First and Fourteenth Amend- 
ments to the United States Constitu- 
tion, (2) the taxation of motion pic- 
tures in a manner different from 
other media of communication is 
discriminatory and (3) the criteria 
in the statutes on which the admin- 
istrative officials are to act in licens- 
ing films are too vague. 

The Court first held that, under 
the principles stated by the Supreme 
Court in Burstyn v. Wilson, 343 U.S. 
495 (37 A.B.A.J. 532, 928, July, 
December, 1951; 38 A.B.A.J. 318, 
680, April, August, 1952), the basic 
principles of freedom of speech and 
press must be applied to motion pic- 
tures even though the motion pic- 
ture industry is a large scale business 
conducted for profit. “No control- 
ling distinction can be made between 
‘news reels’ and ‘newspapers’”, the 
Court said, and both are entitled 
to the same protection from “prior 
restraint”. In addition, Judge Wiley 
pointed out that the fee imposed by 
the state for the censorship of each 
newsreel is in the nature of a tax, 
since the charge made exceeds the 


necessary payments for censoring. 
The opinion further noted that the 
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$3.00 charge discriminates against 
newsreels because it singles out this 
one medium of disseminating news 
against others, such as _ newspa- 
pers, magazines, radio and television, 
thereby violating the due process 
and equal protection clauses of the 
Federal and State Constitutions. 
Judge Wiley remarked that “A film 
can be run in a television studio any 
place in the country and reproduced 
in every home in Ohio that has a 
television set and there is no attempt 
at censorship or taxation”. 

The Court also ruled that the 
statutes are invalid because of vague- 
ness. All the administrative officials 
need find is that in their judgment 
“the public welfare requires’ the 
action they take, Judge Wiley noted, 
and this is exactly the same kind of 
criterion struck down as unconsti- 
tutional by the Supreme Court in 
Gelling v. Texas, 343 U.S. 960 (38 
A.B.A.J. 316, 680, April, August, 
1952), where the censorship ordi- 
nance used the phrase the “best in- 
terests of the people”. Judge Wiley 
said: ‘““To subject a newsreel to our 
present censorship is of itself a great- 
er evil than the possibility of evil 
against which the statute was de- 
signed to protect”. He concluded 
that “the censorship statutes of Ohio 
as they now stand, substantially un- 
changed for forty years, no longer 
meet the test of constitutionality 
now required by the Supreme Court 
decisions, particularly in regard to 
newsreels”. 


Constitutional Law . . . wage payment 
law .. . Georgia statute authorizing 
criminal prosecution pf certain em- 
ployers who fail to pay wages when 
due held unconstitutional as violat- 
ing Georgia Constitution's prohibition 
against imprisonment for debt. 

® Messenger v. State of Georgia, 
Ga. Sup. Ct., September 2, 1952, 
Duckworth, Ch. J., 72 S.E. 2d 460. 
(Digested in 21 U.S. Law Week 
2151, September 30, 1952). 

Plaintiff was convicted of unlaw- 
fully refusing to pay wages due an 
employee in violation of the Georgia 
statute providing that designated 
types of employers who fail to pay 
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wages when due shall be fined an 
amount not exceeding $200. How- 
ever, the judgment of conviction was 
reversed, the Court ruling that 
the statute violates the section of 
the Georgia Constitution declaring: 
“There shail be no imprisonment for 
debt.” In the Court’s view “This un- 
ambiguous language leaves no room 
for equivocation, exception, or 
doubt.” 

It was argued that the statute pro- 
vides only for a fine and not for a 
prison sentence, but the Court re- 
plied that the fact that criminal 
prosecution is authorized constitutes 
authority to imprison. The opinion 
noted that to prosecute under the 
law requires the accused’s involun- 
tary attendance at the trial and the 
arrest, no matter how short the time 
of its duration, would constitute the 
degree of imprisonment forbidden 
by the Constitution. The Court con- 
cluded that “The inhibition of the 
Constitution applies to any and all 
imprisonment for debt, irrespective 
of the period of its duration or the 
means whereby it is accomplished”. 


Contempt . . . congressional commit- 
tees ... refusal of congressional com- 
mittee witnesses to testify in room con- 
taining television cameras, newsreel 
cameras, news photographers, radio 
microphones and closely packed spec- 
tators held justified. 


®" United States vy. Kleinman and 
Rothkopf, U.S.D.C., Dist. of Col., 
October 6, 1952, Schweinhaut, D.|. 

Defendants, alleged leaders in in- 
terstate gambling operations, were 
indicted for contempt of Congress 
for refusing to testify before the Spe- 
cial Committee of the Senate investi- 
gating organized crime in interstate 
commerce. They claimed that their 
“constitutional rights” would be 
violated if compelled to testify while 
being televised, with newsreel cam- 
eras and other “apparatus” in opera- 
tion. 

Although unable to see any con- 
stitutional issues in the case, Judge 
Schweinhaut nevertheless ruled that, 
under the circumstances, defendants 
were fully justified in refusing to 
answer any questions in the presence 


of a battery of microphones and cam- 
eras. He noted that the reason wit 
nesses are called before a committee 
of Congress is for them to give 
“a thoughtful, calm, considered 
and... truthful disclosure of facts’. 
However, in the instant case, there 
were in close proximity to the wit- 
nesses, television cameras, newsreel 
cameras, newsphotographers, radio 
microphones and closely packed 
spectators. The concentration of all 
these elements, the opinion said, 
would necessarily be so distracting to 
any witness that he might say some- 
thing which he would later realize 
to be erroneous. 

It was argued that defendants are 
hardened criminals who could not 
be affected by this atmosphere. But 
the Court replied that it is incom- 
patible with our theory of justice to 
make one rule “for John, who is a 
good man” and another “for Jack, 
who is not a good man”. 


Crimes . . . perjury . . . trial court's 
failure to compel production of a con- 
gressional committee minutes book 
subpoenaed by defendant in perjury 
trial upheld since House of Represent- 
atives’ resolution and testimony of 
Clerk of House indicated that no min- 
utes were recorded at meeting in which 
defendant was interested. 


® Christoffel v. United States, C.A.- 
D.C., September 18, 1952, Fahy, C.J. 

This appeal was from a jury ver- 
dict finding that appellant had com- 
mitted perjury in testifying before 
the House of Representatives’ Com- 
mittee on Education and Labor that 
he had never been a member of the 
Communist Party. An earlier con- 
viction was reversed by the Supreme 
Court on the ground that an essen- 
tial element of perjury is the pres- 
ence of a competent tribunal and the 
Government had failed to prove 
that a quorum, or thirteen-member 
majority of the twenty-five-member 
Committee, was present when appel- 
lant testified. The trial court had 
instructed the jury that this require- 
ment was met if a majority of the 
Committee was present at the com- 
mencement of the session even if 
thereafter some members tempora- 
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rily left the session while appellant 
was testifying. On retrial the jury 
found that the Government had 
proved that a majority was present at 
the time appellant was testifying. 
The principal ground for appeal- 
ing this second conviction was that 
the trial court had erred in exclud- 
ing evidence on the question of 
the presence of a committee quo- 
rum, particularly whether the court 
should have insisted upon produc- 
tion of the minutes book of the Com- 
mittee covering the day appellant 
testified. Appellant sought by sub- 
poena duces tecum to obtain the 
minutes book, trying to show there- 
by how many members of the Com- 
mittee were present at the Commit- 
tee’s executive session which was 
held just after the allegedly per- 
jured testimony was given. The sub- 
poena was served upon the Clerk of 
the House of Representatives who 
had custody of the minutes books 
but he appeared without the book 
and, instead, presented a resolution 
of the House which stated that since 
“nothing occurred of sufficient im- 
portance in the executive session of 
said Committee on Education and 
Labor on the afternoon of March I, 
1947, to justify the entry of a minute 
of said meeting . . . no minutes of 
said meeting were made”. The Clerk 
also testified that he himself had 
made a hurried examination of the 
minutes of the executive sessions as 
they appear in the book and he had 
not found minutes of the session on 
March 1, 1947. After receiving the 
resolution the trial court did not 
insist upon production of the min- 
utes books and appellant argued 
that that failure required a new trial. 
The Court held that it was not 
reversible error for the trial court 
to fail to exact enforcement of the 
subpoena when it had appeared that 
the minutes desired were not in the 
book sought. The absence of the 
minutes had been adequately estab- 
lished, the Court said. The opinion 
noted that Rule 44 (b) of the Federal 
Rules of Civil Procedure (made ap- 
plicable to criminal cases by Rule 
27 of the Federal Rules of Criminal 
Procedure) only permits the admis- 





sion of a written statement from the 
officer in custody of records as proof 
of the lack of specified records, but 
the Court could see no reason for 
giving less effect to a resolution of 
the House of Representatives than 
the written statement of an officer. 
The Court further emphasized that 
the trial court was not obliged to re- 
quire production of a bock which 
was. shown not to contain the evi- 
dence sought because Rule 17(c) of 
the Federal Rules of Criminal Pro- 
cedure authorizes the court to “quash 
or modify the subpoena if compli- 
ance would be unreasonable or op- 
pressive”. The opinion concluded 
that “By analogy the trial court was 
not required to exact enforcement 
of this subpoena”. 


Fair Employment Practices . . . finding 
that employment agency had violated 
New York Law Against Discrimination 
by using an application form requiring 
all applicants to reveal whether their 
names had ever been changed upheld 
as reasonable. 

® Holland v. Edwards, N.Y. Sup. 
Ct., Spec. Term, Pt. I., N.Y. County, 
October 1, 1952, Gavagan, J. (Di- 
gested in 21 U. S. Law Week 2175, 
October 14, 1952). 

In this decision reviewing an 
order of the New York Commission 
Against Discrimination the Court 
upheld as reasonable the Commis- 
sion’s finding that an employment 
agency had violated the New York 
Law Against Discrimination by us- 
ing an application form containing 
a question from which an applicant's 
“racial origin or religious belief or 
his original or prior religious belief 
might be readily established by any 
person reasonably familiar with the 
names common to those racial and 
religious groups, members of which 
or their descendants comprise the 
population of this city”. The Court 
pointed out that while such infor- 
mation might have uses in em- 
ployment practice it could be ob- 
tained in other ways where required 
and need not be sought in every 
case. The opinion noted that the 
solicitation of such data “in every 
case” is in clear conflict with §296(C) 
of the Law Against Discrimination. 
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Federal Food, Drug and Cosmetic Act 
. . . California chiropractor’s sale of 
mislabeled electrical therapeutic de- 
vice to Illinois purchaser knowing that 
purchaser intended to take it back to 
Ilinois held interstate transaction 
within ban of Act's misbranding pro- 
visions. 
® Drown v. United Staies, C.A. 9th, 
September 10, 1952, Orr, C.]. 
Appellant, a Hollywood, Califor- 
nia, chiropractor, sold one of her 
electrical therapeutic and diagnostic 
instruments to Mr. Rice, an Illinois 
resident, for which she was charged 
with selling a misbranded device in 
violation of the Federal Food, Drug 
and Cosmetic Act. In the labeling 
of the instruments appellant made 
fantastic claims, among them that 
they would prevent cancer and 
would treat kidney and bladder com- 
plications. However, eminent medi- 
cal witnesses expressed the unani- 
mous belief that the instruments 
were useless for diagnosis or treat- 
ment of any human ailment. Mr. 
Rice, concerned about a_ possible 
cancer in his wife, had had her ex- 
amined by appellant when appellant 
visited in Illinois and appellant rec- 
ommended that Mrs. Rice be treated 
by her devices. The treatments con- 
tinued for six months until Mr. Rice 
went to appellant’s laboratories in 
Hollywood, purchased the device in 
question and took it back to Illinois. 
Appellant contended that the pur- 
chase of the instrument by Rice in 
Hollywood was a wholly intrastate 
transaction and, therefore, not with- 
in the scope of the Federal Food, 
Drug and Cosmetic Act. She alleged 
that any transportation in interstate 
commerce was brought about by the 
purchaser and she, the seller, was not 
criminally responsible. Citing nu- 
merous Supreme Court cases, the 
Court first stated that Congress 
clearly has the power to regulate 
the sale of a drug within one state 
where transportation to another 
state by either the purchaser or seller 
is contemplated. Furthermore, that 
Congress intended to exercise that 
power is evidenced, the Court said, 
by the words in the statute which 
prohibit “The introduction or de- 
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livery for introduction into inter- 
state commerce of any food, drug, 
or cosmetic that is adulterated or 
misbranded”, 21 USC §331 (a), (the 
Court’s emphasis). Interpreting this 
section, the Court expressed a belief 
that by these words Congress in- 
tended to prohibit the delivery of a 
misbranded device by a seller to a 
purchaser when the seller knows that 
the purchaser intends to introduce 
the device into interstate commerce 
by taking it to another state. 

The opinion also noted that the 
Tenth Circuit adopted this interpre- 
tation in a recent case, United States 
v. Sanders (May 7, 1952), where a 
seller sold misbranded drugs intra- 
state, knowing that the purchasers 
intended to take the drugs out of the 
state. Appellant tried to distinguish 
the Sanders case by saying that the 
defendant there was regularly en- 
gaged in interstate selling, but the 
Court's opinion pointed out that the 
Sanders case does not turn on the na- 
ture of the seller’s business, but 
rather, whether the seller had knowl- 
edge that the misbranded drugs 
would be taken out of the state. The 
opinion concluded that “The Act 
does not require a business; it pro- 
hibits each sale in violation of the 
statutory prohibition.” 


Husband and Wife . . . ‘‘divisible di- 
vorce" doctrine .. . wife's procurement 
of New York divorce extinguishes hus- 
band's liability for alimony payments 
required by earlier New York separa- 
tion decree . . . “divisible divorce" 
doctrine does not apply to separation 
and divorce decrees awarded in same 
state. 

a Sacknoff v. Sacknoff, New York 
Sup. Ct., Spec. Term, Pt. I, Bronx 
Cty., August 21, 1952, Frank, J., 115 
N.Y.S. 2d 414. (Digested in 21 US. 
Law Week 2122, September 16, 
1952). 

In 1945, in New York, plaintiff 
wife was awarded a separation decree 
from defendant husband providing 
for alimony payments for her and 
her two children. Thereafter, in 
1949, she obtained an absolute di- 
vorce in New York but no provision 
for alimony was made in the decree. 
Plaintiff said that she had relied on 
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the alimony payments required by 
the separation decree and she now 
sought to have defendant held in 
contempt for his failure to continue 
such payments. Her argument was 
that the doctrine of the “divisible 
divorce”, Estin v. Estin, 296 N. Y. 
308, aff'd 334 U.S. 541, should be 
applied to the two New York judg- 
ments. 

Disagreeing with plaintiff's inter- 
pretation of the law, the Court held 
that the divorce had destroyed her 
right to the support she had ob- 
tained in the separation action. 
Judge Frank said that the concept of 
the “divisible divorce” is not in- 
volved in this action since that doc- 
trine evolved from cases concerned 
with the problem of jurisdiction 
over litigants whose status was put 
in question by foreign decrees. The 
opinion noted that an alimony 
award in a separation action is based 
upon a different theory than an 
award of alimony in a divorce action 
because in the former there is a 
recognition of the husband’s obliga- 
tion to support his wife in the con- 
tinuing marital status while in the 
latter it is a substitute for the wife’s 
rights which the divorce extin- 
guished, However, Judge Frank re- 
marked that the court awarding a 
divorce judgment has continuing 
jurisdiction over the parties and 
subject matter so the wife may still 
apply for alimony under her divorce 
decree. 


Labor Law . . . one-year certification 
rule ... employer did not violate Na- 
tional Labor Relations Act by terminat- 
ing bargaining sessions eleven months 
and one week after union was certi- 
fied since Board's one-year certifica- 
tion rule is applicable only “in the 
absence of unusual circumstances” 
and the union here had lost all its 
members, 

= National Labor Relations Board 
v. Globe Automatic Sprinkler Co. 
of Pa., C.A. 3d, September 30, 1952, 
Kalodner, C.J. 

The issue presented in this case 
was whether the National Labor Re- 
lations Board had properly deter- 
mined that an employer (Globe) 
had violated §8(a)(5) and (1) of 





the Act when, as a consequence of 
the filing of a decertification petition 
by an employee, it suspended col- 
lective bargaining negotiations with 
the union representing its employees 
three weeks prior to the expiration 
of the year following the union’s 
certification. A few days after nego- 
tiations had been broken off an 
amended petition for decertification 
was filed with the Board signed by 
every employee in the bargaining 
unit. However, the Board ruled that 
the filing of the decertification peti- 
tion did not relieve Globe of its obli- 
gation to bargain with the union for 
a period of at least one year follow- 
ing the union’s certification. It was 
conceded by the Board that the Act 
does not specify the length of time 
a union may enjoy an exclusive 
status, but it pointed out that its 
one-year certification rule allows em- 
ployees to freely select their bar- 
gaining representatives and yet pro- 
vides the bargaining relationship 
with a reasonable degree of stability. 
Failure of the employer to bargain 
with a union for at least one year 
constitutes an unfair labor practice, 
the Board stated, even though, as 
in the instant case, “(1) the union 
has lost every one of its members; 
(2) such loss of membership cannot 
be attributed to any activities . . . of 
the employer; and (3) the employer 
has, in good faith . . . bargained with 
the union prior to the loss of its 
membership”. 


Denying the Board's petition for 
enforcement of its order, the Court 
held that the Board’s one-year rule 
is applicable “only in the absence 
of unusual circumstances” and in 
the instant case the unusual circum- 
stances are the union’s loss of mem- 
bership and the employer's bargain- 
ing in good faith. The Board con- 
tended that its one-year rule has 
been accorded judicial sanction, but 
the Court answered that in the cases 
cited by the Board the courts 
had merely held that a reasonable 
time had not elapsed since the cer- 
tifications when the employers in- 
volved refused to continue bargain- 
ing. Although the Supreme Court 
has never passed upon the one-year 
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certification rule, the Court believed 
that the overwhelming weight of au- 
thority has been “(1) that ‘in the 
absence of unusual circumstances’ 
a ‘reasonable period’ must elapse 
after the certification of the union 
before the employer can refuse to 
bargain with it; and (2) ‘reasonable 
period’ has been defined as ‘cus- 
tomarily’ or ‘usually’ for ‘about one 
year’”. The Court concluded that 
the courts have never indicated ap- 
proval of a rigid limitation such as 
was urged in the instant case. 


Libel and Slander . . . oral false state- 
ment that person is Communist held 
not slander per se. 


® Keefe v. O’Brien, N.Y. Sup. Ct., 
Spec. Term, Pt. I, September 30, 
1952, Moss, J. (Digested in 21 USS. 
Law Week 2165, October 7, 1952). 

Plaintiffs asserted that defendant 
had slandered them by falsely calling 
them Communists. Since special 
damages were not pleaded the Court 
construed the complaint to be one 
based on a cause of action for slander 
per se. 

Ruling that calling a person a 
Communist is not slander per se, the 
Court said that to permit one who 
is called a Communist to sue for 
slander would unwittingly entrap 
the unwary, Justice Moss explained 
that “nothing would please commu- 
nists better than to enable them to 
institute suits for damages promis- 
cuously, regardless of the ultimate 
outcome. It has been amply demon- 
strated that it is part of communist 
doctrine and strategy to make the 
courtroom its forum for propaganda 
purposes (see American Bar Associa- 
tion, Report of the Special Commit- 
tee on Communist Tactics, Strategy 
and Objectives, February 27, 1951).” 
Taking judicial notice of the cold 
war, Justice Moss said “it is far better 

. to allow free play of our emo- 
tions in dealing with persons whom 
we believe to be communists rather 
than to seal the lips of people who 
might be frightened into silence and 
suppression lest use of the word 
‘communist’ should per se force 
upon them costly litigation”. The 
Court distinguished Mencher v. 











Chesylye, 297 N.Y. 94, which held 
that a writing accusing one of being 
a Communist is libelous by saying 
that what gives written publications 
their sting is the permanence of their 
form whereas the spoken word is 
fleeting and dissolves. 


The President . . . President's Commis- 
sion on Immigration and Naturaliza- 
tion established. 


# Publication is made in the Fed- 
eral Register of September 6, 1952 
(17 Fed. Reg. 8061) of Executive 
Order 10392 establishing the Presi- 
dent’s Commission on Immigration 
and Naturalization. The Commis- 
sion is authorized to make a survey 
and evaluation of the immigration 
and naturalization policies of the 
United States, particularly, “ (a) the 
requirements and administration of 
our immigration laws with respect 
to the admission, naturalization and 
denaturalization of aliens, and their 
exclusion and deportation; (b) the 
admission of immigrants into this 
country in the dight of our present 
and prospective economic and social 
conditions . .. and (c) the effect of 
our immigration laws and their ad- 
ministration, including the national 
origin quota system, on the conduct 
of the foreign policies of the United 
States, and the need for authority to 
meet emergency conditions such as 
the present overpopulation of parts 
of Western Europe and the serious 
refugee and escapee problems in 
such areas”. The Order directs the 
Commission to make a final written 
report to the President not later than 
January I, 1953, including its recom- 
mendations for legislative, adminis- 
trative or other action. 


United States . . . conservation of na- 
tional forests . . . President's Executive 
Order banning airplane flights below 
4,000 feet over Roadless Areas of 
Superior National Forest upheld as 
being in furtherance of the govern- 
mental policy of preserving the region 
in its primitive wilderness state. 


® United States v. Perko et al., U.S. 
D.C., Dist. of Minn., September 26, 
1952, Nordbye, D.J. 

This was a proceeding to enjoin 
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defendants, owners of resorts in the 
Superior National Forest, from vio- 
lating Executive Order No. 10092 
promulgated by the President of the 
United States, December 17, 1949, 
which, with certain exceptions, pro- 
hibited the flying of airplanes below 
4,000 feet over the Roadless Areas 
of the Superior National Forest. The 
Secretary of Agriculture had estab- 
lished the Roadless Areas in the 
northern part of Minnesota border- 
ing on Canada in an effort to pre- 
vent the destruction of one of the 
last wilderness areas in the United 
States and to preserve its unique 
recreational facilities. The only 
means of ingress and egress which 
defendant resort owners have to their 
properties outside of air service is by 
canoe or boat in the summertime 
and by foot or snowshoe in the win- 
tertime. They questioned the validity 
of the Executive Order as applied to 
them. 


In an opinion of first impression, 
District Judge Nordbye upheld the 
President’s authority to restrict air- 
plane travel over the national forest 
as being in furtherance of the “gov- 
ernmental purpose and policy where- 
by this region is to be preserved for 
the people in its primitive wilderness 
state”. The Executive Order had 
been issued in pursuance of author- 
ity granted the President to set aside 
airspace reservations “for national 
defense or other governmental pur- 
poses”. However, defendants argued 
that the President was only author- 
ized to establish air bans for national 
defense because the phrase “or other 
governmental purposes” refers to the 
purposes of national defense. To this 
argument Judge Nordbye replied 
that the doctrine of ejusdem generis 
could not be applied in this case 
since a governmental policy to pre- 
serve the region in its primitive 
state has been manifested by various 
acts of Congress, particularly the 
Shipstead-Nolan Bill and Thye-Blat- 
nik Bill, committee reports and reg- 
ulations of the Secretary of Agricul- 
ture. He concluded that this policy 
would now be circumvented by un- 
restricted airplane travel to and 
from the area. 
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Further Proceedings in Cases Reported 
in This Division. 


® The following action has been 
taken in the United States Supreme 
Court: 

JUDGMENT VACATED and case re- 
manded for consideration in the 
light of amendments to the Defense 
Production Act of 1952, October 13, 
1952: Arnall v. Safeway Stores, Inc.— 
Defense Production Act (38 A.B.A.]. 
601; July, 1952). 

JupGMENT VacatTep As Moor, Oc- 
tober 13, 1952: National Assn. of 
Mfrs. et al. vy. McGrath—Constitu- 
tional Law (38 A.B.A.J. 407; May, 
1952). 

PROBABLE JURISDICTION NOTED, 
October 13, 1952: United States v. 
Kahriger—Constitutional Law (38 
A.B.A.]. 599; July, 1952). 

CERTIORARI GRANTED, October 13, 
1952: United States v. Rumley— 
Constitutional Law (38 A.B.A.]J. 
676; August, 1952). 

CERTIORARI GRANTED, October 20, 
1952: Ramspeck et al. v. Federal 
Trial Examiners Conference et al.— 
Civil Service (38 A.B.A.J. 407, 863; 
May, October, 1952). 

CERTIORARI DENIED, October 13, 
1952: Labrenz v. Wallace, State of 
Illinois ex rel._—Constitutional Law 
(38 A.B.A.J. 600, July, 1952); Kobe, 
Inc. et al. v. Dempsey Pump Co. et 
al.—Antitrust Law (38 A.B.A.J. 857, 
October, 1952). 


“The Assistance of Counsel 
for His Defence" 
(Continued from page 998) 

Josiah Quincy won his case, and 
we may assume, was paid a fee. 

But what of the defendant in an 
unpopular cause today, who, if not 
indigent until indicted, will be so be- 
fore the trial is concluded? The pow- 
er of governments today to destroy 
those they accuse is very great, far 
greater than it was in 1791. The duty 
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CERTIORARI DENIED, October 20, 
1952: R. H. Johnson & Co. v. Secur- 
ities and Exchange Comm.—Securi- 
ties and Exchange Commission (38 
A.B.A.J. 951, November, 1952); Kai- 
ser-Frazer Corp. v. Otis & Co.—Con- 
tracts (37 A.B.A.J. 689, September, 
1951, 38 A.B.A.J. 504, June, 1952). 


Additional Recent Decisions 

of Interest. 

« Harding v. Pennsylvania Mut. 
FARE Fie Gls eek O> neg OC Se oe 
588; Beley v. Pennsylvania Mut. Life 
Ins. Co., __Pa.__90 A. 2d 597. 

In two cases of first impression the 
hostilities in Korea have been de- 
clared not to constitute a “war” with- 
in the meaning of that term as used 
in life insurance policies providing 
for the payment of double indemnity 
except if death results from or if 
the insured was engaged in mili- 
tary or naval service in time of 
war. One of the soldier policyhold- 
ers was killed in a train accident, the 
other in Korea. 

s Barrows v. Jackson, __Calif. __, 
247 P. 2d 99. ‘ 

The maintenance in a state court 
of an action for damages for the 
alleged breach of a restrictive cov- 
enant prohibiting the use or occu- 
pancy of real property by non-Cau- 
casians is forbidden by the equal 
protection clause of the Fourteenth 
Amendment. The decision was 
reached after a consideration of the 


of lawyers to furnish the assistance 
of counsel for the defense of those 
accused may impose burdens not 
foreseen in 1791. 


The contitutional guarantee of 
the assistance of counsel ought not to 
be considered to have been per- 
formed by the mere assignment of 
counsel, with no allowance to such 
counsel for transcript, for travel, for 
witness fees, including fees for ex- 
perts, and all the other expenses 






holdings of the United States Su- 
preme Court in the so-called “re- 
strictive covenant” cases. 

a Watson v. Watson, __California, 
246 P. 2d 19. 

Where plaintiff obtained an in- 
valid decree of divorce from his first 
wife and represented to his second 
wife that he had been legally di- 
vorced and was free to marry, plain- 
tiff was estopped from repudiating 
the existence of his second marriage 
in order to sue his wife for malicious 
prosecution. 


= Ajoatian v. Providence Redevel- 
opment Agency, __R. I. __, 91 A. 
2d 21. 

Acquisition of plaintiff's realty un- 
der slum clearance and redevelop- 
ment act in order to clear and re- 
develop a blighted slum area was 
for a public and not a private use, 
did not deprive plaintiff of his privi- 
leges or immunities or of his prop- 
erty without due process of law. 


= In re Miller's Estate, __lowa _ 
54 N.W. 2d 433. 

Where testator devised to his wid- 
ow such portion of his property as 
she would be allowed by the laws of 
the State of Iowa, widow would re- 
ceive same portion of testator’s es- 
tate as though he had died intestate 
and property would be passed to 
widow under statute of descent and 
distribution and not under will. 


that crop up in a trial and in 
preparation for trial, together with 
compensation that will at least cover 
the overhead of his office. There 
should be legislation authorizing the 
court in which a criminal prosecu- 
tion is pending to make such an al- 
lowance in a proper case, and until 
this has been done the indigent de- 
fendant in our federal courts cannot 


enjoy the right to have “the assist- 
ance of counsel for his defence’”’. 
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® Problems of codification in various areas have been considered in these pages from 


time to time and are of interest not only because of the wide range of subjects 


involved, but also because of the methods used. From both aspects the following 


discussion by Mr. Dickerson of the codification of military law is significant. His vivid 


description of the activities of the “codification team" in dealing with an extremely 


complex body of law serves once again to highlight the difficulties of codification 


and the devices that may be helpful in solving them. 





The Codification of Military Law 
by Reed Dickerson 
Deputy Chief Joint Army-Air Force Statutory Revision Group 


s This is a brief account of the 
Pentagon’s current project to codify 
the great bulk of military law. Since 
a proposed bill is not law until it 
is actually enacted, this report must 
remain one of general goals, of prog- 
ress to date and of tentative con- 
clusions. 

Even before 1947, when a special 
task group formally noted the situa- 
tion, it had been apparent that the 
Army’s law was a hodgepodge of live 
and dead law, written in many lan- 
guages, full of gaps and overlaps, 
and wracked with inconsistencies. 
This was not to impugn the varying 
skills of a long line of legislative 
draftsmen nor the wisdom of suc- 
ceeding Congresses, but simply to 
recognize the accumulation of years 
of dealing with spot problems on a 
spot basis. A year before, the preface 
to the 1946 edition of the United 
States Code had noted that many of 
the laws reflected there were “in- 
consistent, redundant, archaic and 
obsolete”, signalizing the start of the 
House Judiciary Committee’s pro- 
gram to restate the laws reflected in 
the fifty titles of the Code in such 
form that they could be incorporated 
without editorial change. The two 
ideas, independently conceived, con- 
joined. 

The Army’s codification team took 
the field early in 1948. Within a year 
it was joined by a civilian contingent 
representing the Air Force, most of 






whose law was inherited from the 
Army. The Joint Army-Air Force 
Statutory Revision Group, with the 
blessing and co-operation of the 
House Judiciary Committee and in 
close consultation with the editors 
of the United States Code, began 
immediately to wrestle with a prob- 
lem whose dimensions it did not 
fully grasp. One preliminary esti- 
mate had been a nine months’ job. 
The first considered estimate was 
two years. Individuals still on the 
project have since learned to hedge 
their predictions even more cau- 
tiously. 

The fact that a substantial part of 
recent Army and Air Force law ap- 
plied also to the Navy and the neces- 
sity of keeping uniform law uniform 
suggested Navy participation. Under 
full sail by September, 1950, the 
Navy’s project did not integrate with 
that of her sister services because 
most of her law diverges widely. 
After six months of indoctrination 
and development, the projects as- 
sumed a stable, practical and, it is 
gratifying to say, wholly harmonious 
liaison relationship. 

In October, 1950, the triangle be- 
came 2 square. At the suggestion of 
the House Judiciary Committee, the 
Secretary of Defense directed the 
preparation of a four-part title of the 
U. S. Code (tentatively Title 10, 
“Armed Forces”), the new part to 
contain laws of general military sig- 





nificance (such as the Uniform Code 
of Military Justice), laws dealing 
with relationships between the mil- 
itary departments or services, and 
laws dealing with the activities of the 
Department of Defense as a whole. 
Because of the Navy’s later start, the 
job of preparing this segment was 
entrusted to the Army-Air Force 
group. The Office of the Secretary 
of Defense became co-ordinator. 


An important phase of the mis- 
sion was the appropriate handling of 
National Guard law. The federal 
aspects of the National Guard had to 
be tied in with related federal law 
without doing violence to the law 
that applied to the Guard in its 
purely state aspects. The law was 
divided accordingly and Title 32 of 
the U. S. Code (“National Guard”) 
was preserved as a home for the lat- 
ter. To assist in the work, the Na- 
tional Guard Bureau detailed a suc- 
cession of individual draftsmen. 


The rest of this story is largely an 
account of what the Joint Army-Air 
Force Statutory Revision Group has 
been doing up to the present mo- 
ment in restating Army and Air 
Force law. Although generally simi- 
lar, Navy methodology has diverged 
at several points. 


The four main phases of codifica- 
tion have been (1) architectural, (2) 
research, (3) accounting and (4) edi- 
torial. The first was mainly a plan- 
ning function. The last three have 
involved continuing operations and 
have been reflected in the organiza- 
tion of lawyers working in the Group 
to allow these functions to be per- 
formed as separate specialties. 


The big architectural problems at 
the outset were to define the scope of 
the project, subdivide the selected 
materials, and arrange them into a 
functionally satisfactory result. The 
big piece had to fit with the rest of 
the United States Code and the 
smaller pieces had to make sense and 
add up to the big piece. 


In general, the revised Titles 10 
and $2 are intended to restate the 
law now represented by Titles 10 
(“Army and Air Force”), 32 (“Na- 
tional Guard”), and 34 (“Navy”); 
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Chapters 3 (“Department of the 
Army”), 7 (“Department of the 
Navy”), and 11A (“Department of 
the Air Force”) of Title 5; a number 
of sections from Title 50 (“War and 
National Defense’’); and miscellane- 
ous sections from other titles, Cut- 
ting across the desirability of includ- 
ing all laws of primary interest to 
the Armed Forces was the fact that 
the United States Code is arranged 
primarily on a subject and not a 
departmental basis. Accordingly, the 
competing pulls of other and well- 
established titles made it necessary 
to omit, for instance, laws dealing 
with executive departments and gov- 
ernment employees generally. To 
include these laws would not only 
disrupt the United States Code but 
would mean repeating them for each 
executive department if the idea 
were pressed to its logical conclusion. 

A satisfactory separation meant a 
close study of all fifty titles of the 
United States Code. This tentatively 
done, the next step was to separate 
from the law to be restated (1) 
laws that had died from obsolescence 
or implied repeal but which had 
never received an official funeral, 
(2) laws more logically classified to 
other titles of the Code, (3) tempo- 
rary laws, and (4) laws of such lim- 
ited interest (for instance, the one 
allowing removal of gravel from 
Fort Douglas) that to include them 
would clutter up the permanent re- 
statement. (The plan is nai to repeal 
laws of the last two kinds but to 
carry them as legislative footnotes to 
the general and permanent law.) Be- 
cause of the prodigious amount of 
fine-mesh sifting required here, the 
job was made the specialty of a 
third or more of the lawyers assigned 
to the project. 

Next, the Group developed a sixty- 
page blueprint called the “Analy- 
sis”, a comprehensive outline (by 
part, chapter and section) naming 
the specific topics to be covered and 
citing the corresponding fragments 
of the United States Code. This was 
the most important single tool used 
on the project, even though it under- 
went drastic revision to reflect les- 
sons learned as the work progressed. 
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The objective in arranging the 
various materials has been to make 
the end product as useful as possible. 
Subjects have been placed where 
they can be found quickly, taking 
into account the needs of both the 
persons who are directly affected by 
the law and those who will be called 
to administer it. Historical 
groupings have been changed where 
others are considered to offer greater 
findability and clarity. 


upon 


The biggest problem of arrange- 
ment has been to determine whicn 
subject groupings offer the greatest 
utility. (On such questions, reason- 
able men can differ widely!) It 
became necessary also to decide 
where to locate subjects that fell 
under one heading. Where the prob- 
lem of competing pulls could not be 
solved by adjusting the topic head- 
ings, we have treated the subject un- 
der the heading which judgment says 
has the stronger logical pull and 
editorial cross references have been 
prepared for insertion following the 
other sections to which it relates. In 
classifying administrative organisms, 
we have tried not to cut the brown 
ears from white dogs. 

Special problems of arrangement 
arose because much of the military 
law is shared by the Army and Air 
Force and a substantial part is 
shared also by the Navy. With the 
large number of permutations and 
combinations possible, we decided to 
restate for each military service all 
biservice law and such triservice law 
as is necessary to complete the or- 
derly development of subjects which 
because of substantive differences 
must be treated separately for the 
three services. On the other hand, 
laws of substantial length, such as 
the Uniform Code of Military Jus- 
tice, whose omission from the sepa- 
rate service subtitles will cause no 
difficulties and which it would be 
unfortunate to have to state three 
times, we have stated but once (in 
the general subtitle). 

The Analysis served not only as 
a blueprint of how a table of con- 
tents of the finished product was ex- 
pected to look, but as an index to 
the second important tool, the 


ninety-thousand-card “Plant”. For 
laws listed for inclusion or possible 
inclusion, every word of text, notes 
and cross references from the United 
States Code have been cut out and 
pasted on cards. Text went on white 
cards, legislative notes on pink cards, 
cross references on orange cards. The 
same had been done for the relevant 
materials from the Statutes at Large 
(blue cards), the Military Laws of 
the United States (yellow cards), and 
the Digest of Opinions of the Judge 
Advocate General (green cards). The 
cards were grouped by proposed 
chapters and sections of the Analysis. 
The original plan was to study the 
cards relating to each particular sub- 
ject and then prepare proposed text 
simply by editing the white cards. 
These were to be sent directly to 
the printer. But what works well 
for the publishers of the United 
States Code developed shortcomings 
when applied to the differing needs 
of the Army-Air Force project. The 
main differences lay in the fact that 
the new project required vastly 
greater changes in wording. Unlike 
the publishers of the Code, we have 
been called upon, under our charter, 
to drop superfluous text, standardize 
terminology, and supply clarifying 
material and definitions. The in- 
evitable result was radically new 
text that underwent many revisions 
(not on cards) before it jelled. For 
bookkeeping purposes, we main- 
tained contact with the original 
Analysis and Plant, at every point, 
with renumbering tables. Although 
cumbersome, they were the only way 
to preserve the flexibility necessary 
to normal growth without losing 
track of the prodigious amount of 
source material that had to be ac- 
counted for. The Navy codification 
group, on the other hand, benefiting 
from the experience of the Army-Air 
Force group, has dispensed with a 
card system altogether. Instead, it 
has relied solely on its Analysis to 
allocate the source materials. 
Keeping track of the many jagged 
and scattered fragments of source 
law represented by the new azrange- 
ment became a problem so compli- 
cated that it was made the primary 
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responsibility of two lawyers (called 
“control editors”) whose main func- 
tion has been to conduct periodic 
audits. An accounting system not 
only was necessary to comprehensive- 
ness, consistency and accuracy but it 
greatly reduced the overwhelming 
burden on the lawyers whose main 
function has been to prepare the 
new text. 

At first, all the dozen or more law- 
yers in the Group participated in 
preparing text. This was unsuccess- 
ful both because the writing skills 
were unevenly divided and because 
the larger the number of lawyers 
writing the greater the problems of 
diversity in quality and style and 
other matters needing administra- 
tive co-ordination. We attacked the 
problem first by issuing a series of 
written instructions called “Policy 
and Procedure Memoranda”. One of 
these prescribed definitions for sev- 
eral dozen commonly used terms, 
thus shortening the height of the 
Tower of Babel we had inadver- 
tently erected. Another included a 
manual of drafting. This attempted 
to impose stylistic as well as substan- 
tive uniformity and to include the 
soundest and most up-to-date prin- 
ciples of legislative writing. One of 
its main targets was gobbledygook, 
or legal “fruitcake”. 

But the problem was not satis- 
factorily solved until specialization 
made it possible to concentrate the 
basic editorial work in the three or 
four most experienced draftsmen. 
This solved most of the problem of 
administrative co-ordination simply 
by reducing the occasions for need- 
ing it. Even so, the factory methods 
of writing legislation which the size 
and joint nature of the job required 
created problems unknown in the 
preparation of ordinary legislation. 

Besides changes in language, it 
was originally planned to make 
“noncontroversial” changes in sub- 
stance. Because it soon became a mat- 
ter of controversy as to what was 
noncontroversial, and because we 
had already undertaken radical 
changes in arrangement and style, 
we concluded that the chances of 
enactment would be jeopardized if 





we tried to do more than make the 
proposed law an accurate, economi- 
cal and undistorted mirror of the 
law in effect at the time of re-enact- 
ment. This conclusion was fortified 
by a directive from the Office of the 
Secretary of Defense. The decision 
will tend to allay any suspicion that 
some crusading draftsman may have 
sneaked in unauthorized changes in 
substance. The longer the bill the 
greater the risk. 

If the attempt to bury the dead 
law, to make uniform both approach 
and terminology and to clarify and 
simplify style succeeds even moder- 
ately, Congress will have a corres- 
pondingly better chance of apprais- 
ing the existing legislative situation. 
Specific provisions that cry for 
amendment will be more clearly 
heard. In anticipation of this possi- 
bility, we have kept an inventory of 
items that appear to be legislative 
oversights going beyond mere dis- 
crepancies in language. These will be 
turned over to the appropriate offi- 
cials at the appropriate time. 

Fortunately, the Group has been 
able to preserve a scrupulous ob- 
jectivity. In this respect its most pre- 
carious operation has been the read- 
ing of existing law. Naturally when 
heterogeneous laws are being re- 
stated in uniform terminology for 
the first time, the risk of inadvertent 
changes in substance cannot be en- 
tirely eliminated. However, the in- 
tensive study of court cases, and of 
the opinions of the Attorney Gen- 
eral, the Comptroller General, and 
the Judge Advocate General, has 
reduced this risk, it is hoped, to a 
negligible minimum. In general, we 
have tried not to impose our own 
ideas of what the law means, but 
have looked to authoritative pro- 
nouncements outside the Group. 

The editorial approach of the 
Group is also worth outlining. Each 
chapter was assigned to a lawyer 
editor called a Revising Editor. After 
examining the existing authorities 
against the background of contigu- 
ous law and checking with the avail- 
able administrative personnel, he 
prepared text for each section in ac- 
cordance with the applicable Policy 
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and Procedure Memoranda, making 
such changes in arrangement within 
the chapter as seemed appropriate. 
Interchapter adjustments, on the 
other hand, were carried on only in 
collaboration with the control edi- 
tors, to make sure that no law within 
the scope of the mission was lost or 
repeated. For each section the Re- 
vising Editor also prepared a “Re- 
vision .Note”, naming the specific 
fragments of source law for each sec- 
tion and explaining the specific 
changes, additions and deletions. 
Finally he combined the source cred- 
its for the several sections into a 
United States Code distribution ta- 
ble for the chapter as a whole. If this 
failed to coincide exactly with the 
chapter assignment, he had a dis- 
crepancy to track down and correct. 

Experience showed that because of 
the complexity of the job the Re- 
vising Editor, by himself, could not 
achieve a satisfactory degree of ac- 
curacy. Accordingly, the completed 
work of the Revising Editor was later 
assigned to another lawyer, called a 
“Review Editor”, to be checked at 
every point. Sometimes the two 
worked together. The Review Editor 
invariably turned up significant er- 
rors or improvements. Each chapter 
was then submitted to a panel of 
from six to ten lawyers who had not 
previously worked on it. Here we 
got a cross fire of expert opinion shot 
mostly from the hip. This, too, gave 
an invaluable boost toward final ac- 
curacy. 

When the panels completed their 
work, the whole was turned over to 
the control editors for a rigorous 
audit to see that the myriad of frag- 
ments were accounted for and that 
they adequately dovetailed. This dis- 
closed significant errors of a differ- 
ent kind. 

One very important stage in proc- 
essing was the assignment to the en- 
tire professional staff of more than 
forty specialized “across-the-board 
checks”, to assure consistency of sub- 
stance, approach and style for the fin- 
ished product as a whole. For ex- 
ample, one of several checks assigned 
to one lawyer was to determine 
whether the term “Territory” had 
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been consistently used. Another was 
to see whether warrant officers had 
been treated uniformly. This kind 
of horizontal treatment turned up 
discrepancies that coild be discov- 
ered in no other way. 

One of the final steps in assuring 
an accurate and readable result is 
now being taken. The drafts of the 
Army and Air Force subtitles, the 
National Guard title, and their ac- 
companying tables were recently re- 
produced and circulated within the 
military departments concerned for 
intensive scrutiny by administrative 
specialists to determine whether the 


proposed draft adequately mirrors 
their own understanding of what the 
law requires or permits. These com- 
ments have been compiled and are 
being studied section by section. Ap- 
propriate adjustments will follow. 

A major step still to be taken is 
the co-ordination of the Army and 
Air Force subtitles with those of the 
Navy. This is particularly important 
in those areas where the law is now 
uniform for the three services. There 
are other time-consuming problems, 
but there is no room to discuss them 
here. 

After the long, slow process of 


clearing the final product through 
the appropriate departmental chan- 
nels and the Bureau of the Budget, 
the codification bill will receive in- 
tense scrutiny by the Judiciary and 
Armed Services Committees of both 
houses of Congress. 

If the efforts of the participants 
in this legal marathon are ultimately 
successful, the Armed Forces will 
have a much clearer and more usable 
charter. It should not only save them 
untold hours of uncertainty but also 
lay bare for further study the many 
substantive inadequacies that now 
lie obscured beneath the surface. 


Notice by the Board of Elections 


s The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 1953 Annual Meeting and 
ending at the adjournment of ‘\e 
1956 Annual Meeting: 


Alabama Missouri 
Alaska New Mexico 
California North Carolina 
Florida North Dakota 
Hawaii Pennsylvania 
Kansas Tennessee 
Kentucky Vermont 
Massachusetts _ Virginia 
Wisconsin 


Nominating petitions for all State 
Delegates to be elected in 1953 
must be filed with the Board of 
Elections not later than March 27, 
1953. Petitions received too late for 
publication in the March issue of 
the JouRNAL (deadline for March 
issue, January 28; deadline for April 
issue, February 27; deadline for May 
issue, March $1) cannot be pub- 
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lished prior to distribution of bal- 
lots, fixed by the Board of Elections 
for April 3, 1953. Ballots must be 
returned by June 8, 1953. 


Forms of nominating petitions 
may be obtained from the Headquar- 
ters of the American Bar Associa- 
tion, 1140 North Dearborn Street, 
Chicago 10, Illinois. Nominating pe- 
titions must be received at the Head- 
quarters of the Association before 
the close of business at 5:00 pP.M., 
March 27, 1953. 


Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 


Not less than one hundred and 
fifty days before the opening of the 
annual meeting in each year, twenty- 
five or more members of the Asso- 
ciation in good standing and ac- 
credited to a State from which a State 
Delegate is to be elected in that year, 
may file with the Board of Elections, 
constituted as hereinafter provided, a 
signed petition (which may be in 
parts, nominating a candidate for 






the office of State Delegate for and 

from such state. 

Only signatures of members in 
good standing will be counted. A 
member who is in default in the pay- 
ment of dues for six months is not 
a member in good standing. Each 
nominating petition must be ac- 
companied by a typewritten list of 
the names and addresses of the sign- 
ers in the order in which they ap- 
pear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed on April 3, 
1953, to the members in good stand- 
ing accredited to the states in which 


elections are to be held as above 
stated. 


BoarD OF ELECTIONS 

Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve. 
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® Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





Contributions to Employee Benefit Trusts 


# The Treasury Department has re- 
cently indicated its hostility to de- 
ductions for amounts contributed by 
an employer to a discretionary em- 
ployee benefit trust. Contributions 
of that type were held deductible 
under Section 23(q) of the Internal 
Revenue Code as charitable con- 
tributions in T. J. Moss Tie Co., 
18 T.C. No. 25 (May 7, 1952). The 
Commissioner of Internal Revenue 
announced his nonacquiescence, Int. 
Rev. Bull. No. 20, September 29, 
1952, and an appeal has been taken 
to the Eighth Circuit. 

T. J. Moss Tie Company is en- 
gaged in the processing and sale of 
wood products. Its operations are ex- 
tensive; it employs about 800 per- 
sons and has plants in eleven 
states. The company had a policy 
of giving financial aid to those of 
its employees who were in need of 
funds because of illness or injury 
suffered by the employee or by a 
member of his immediate family; it 
spent between $4,000 and $5,000 a 
year in this way. In order to improve 
its labor relations, the company de- 
cided to give specific form to this 
policy. The “T. J. Moss Tie Com- 
pany Employees’ Benefit Trust” 
was therefore established in 1944; 
it was ruled exempt from income tax 
by the Commissioner under Section 
101 (8) as a local charitable associa- 
tion of employees. 

The trust provided that benefits, 
in the trustees’ discretion, could be 
paid to employees in need because 
of sickness, physical disability, tem- 
porary unemployment, or any other 
kind of misfortune, to retired em- 
ployees, and to persons terminating 
their employment, and to close 


dependents of deceased employees. 
These purposes might be carried 
out by the purchase of annuity con- 
tracts, where proper. However, mem- 
bers of the Board of Directors, em- 
ployees receiving an annual salary 
of $10,000 or more and persons de- 
termined by the trustees to have suf- 
ficient property to care for their own 
needs were declared ineligible. The 
trustees were three members of the 
Board of Directors and a bank; ac- 
tion was to be taken by majority 
vote. 

The company made contributions 
to the trust during its fiscal years 
1944, 1945 and 1946 in the amounts 
of $20,000, $15,000 and $10,000, re- 
spectively. No further contributions 
were made by the company or any- 
one else. Distributions from the 
trust, on account of a beneficiary's 
illness or physical incapacity or of 
the illness of a beneficiary’s family 
member, were made from 1945 
through 1951 in annual amounts 
ranging from $746.07 in 1945 to 
$7,760.00 in 1950. 

The Commissioner first con- 
tended that the trust was primarily 
a profit-sharing and pension plan, so 
that the contributions could not be 
deducted, since they failed to meet 
the requirements of Section 23 (p). 
The Tax Court found that the sole 
purpose was “the promotion of so- 
cial welfare of” the employees. The 
plan was of a type excluded by 
Treasury Regulation from the appli- 
cation of Section 23(p). “Section 
23 (p) does not apply to a plan which 
does not defer the receipt of compen- 
sation. Neither does Section 23 (p) 
apply to deductions for contribu- 
tions under a plan which is prima- 








rily a dismissal wage, or unemploy- 
ment benefit plan or a sickness, ac- 
cident, hospitalization, medical ex- 
pense, recreational, welfare, or simi- 
lar benefit plan, or a combination 
thereof.” Treas. Reg. 111, §29.23 
(p)-I. 

The next question was whether 
the contributions were deductible 
under Section 23(q) as charitable 
contributions, as the company 
claimed, or as ordinary and neces- 
sary business expenses, under Section 
23(a) (1) (A). It is not apparent why 
the company preferred to argue, for 
the purposes of this case, that the 
contributions were charitable since 
its deduction was then subject to a 
limitation of 5 per cent of its net 
income. However, the Tax Court 
also found that the trust was organ- 
ized and operated exclusively for 
charitable purposes. “The sole object 
of the trust was to accept, hold, ad- 
minister, invest and disburse its 
funds for social welfare, a recognized 
charitable purpose.” The case of 
John R. Sibley, 16 B.T.A. 915 (1929), 
was held controlling. In that case, an 
individual was permitted to deduct 
as charitable contributions the con- 
tributions he made to a corporation 
formed to aid and assist employees 
of Sibley, Lindsay & Curr Co. So 
too, in this case, the company was 
permitted to deduct its contributions 
to the employees’ charitable trust, 
subject to the 5 per cent limitation. 

In these days of ever-increasing 
numbers of qualified deferred-pay- 
ment pension and _ profit-sharing 
plans, it is sometimes forgotten that 
there are a considerable number of 
employee benefit organizations, such 
as the T. J. Moss Tie Company Em- 
ployees’ Benefit Trust. It is hard to 
believe that the Treasury wants to 
sweep them within the orbit of Sec- 
tion 23(p), particularly in the face 
of the quoted language in the Treas- 
ury Regulation. And yet, there seems 
no special reason for choosing the 
Moss Tie trust for attack, since its 
operations bore little resemblance to 
those of a deferred-payment pension 
plan. 

On the other hand, if the Treas- 
ury objects to the characterization 
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Tax Notes 


of the trust as charitable, other con- 
siderations arise. If a trust estab- 
lished by an employer exclusively 
for employees’ welfare cannot be 
charitable, perhaps because of the 
employer’s self-interest in the matter, 
what of trusts or foundations organ- 


ized by corporations partly to sup- 


' port needy employees and partly to 


contribute to other operating chari- 
ties? Since an organization, to be ex- 
empt from tax, must be organized 
and operated exclusively for chari- 
table purposes, those hybrid organ- 
izations apparently are not tax ex- 


empt if their employee welfare pur- 
pose is tainted. 

A clear opinion by the Eighth Cir- 
cuit, to support the Tax Court's 
opinion, is needed to settle some of 
the questions raised by the appeal 
taken in the Moss Tie case. 


Opinion of the Committee on Professional Ethics 


OPINION 285 
(Adopted September 4, 1951) 


ADVERTISING— Manufacturers’ As- 
sociation letterheads and bulletins 
specifying names of general coun- 
sel. In the absence of special circum- 
stances counsel should not permit. 


Canon 27 
Opinions 100, 273 


® The Committee's Opinion was stated 
by MR. DRINKER, Messrs. Brucker, Jack- 
son, Jones, F. Miller, S. Miller and White 
concurring. 


® The ethics committee of a state 
bar association has asked our opinion 
as to the propriety, under Canon 27, 
of the acquiescence on the part of a 
law firm, engaged in general practice, 
in permitting a manufacturers’ as- 
sociation to specify their name as 
general counsel of the association 
on the bulletins sent out from time 
to time by the association, as well 
as on its letterheads. 

The purpose of the provisions of 
Canon 27 condemning advertising 
is emphatically to discourage all 
forms of self-laudation by lawyers, 
not only direct, but also indirect. 
The latter include any suggestion or 
encouragement of commendatory 
statements by others designed to 
call attention to the lawyer for the 
purpose of promoting his profes- 
sional employment. In every case, of 
course, the situation must be wholly 
free from any actual or apparent sug- 
gestion or connivance on the part 
of the lawyers in their own interest. 

The Canon does not require a 
lawyer to condemn or prevent every 
allusion to him by satisfied clients 
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where the purpose of the statement 
is not to advertise the lawyer but 
is obviously and primarily in the 
interest of the party making it, or of 
those to whom it is directed, even 
though some incidental advantage 
to the lawyer may possibly result. 
For example, this Committee held, 
in Opinion 100, that it was not im- 
proper for a bondholders’ protective 
committee to specify the name of 
its counsel in its published notice 
directed to bondholders, where such 
information was inserted not with 
the object of advertising such coun- 
sel, but with the bona fide purpose 
of giving to the depositing bond- 
holders the names of the counsel 
who would represent them. This, 
like the personality of the members 
of the committee, was a fact which 
it was evidently important that they 
should know in making up their 
minds whether or not to deposit 
their bonds. Laws regulating the 
issue of corporate securities normally 
require the submission of an opinion 
of counsel who pass on their legality, 
and permit reference to such counsel 
by name in prospectuses. 

In other cases it may doubtless be 
considered as normal for a corpora- 
tion or association to specify the 
name of its counsel, in order that 
the members or stockholders may be 
satisfied as to the competency of its 
legal department to advise it on 
corporate or association legal prob- 
lems. Thus it would seem proper for 
a corporation in its annual report 
to stockholders to specify, along with 
the names of general officers of the 
corporation, those of its general 
counsel. On the other hand it would 


not appear to be proper for the cor- 
poration or association to specify 
such counsel’s name on its letterhead, 
which would be directed, not to its 
stockholders, but to the general pub- 
lic. A lawyer engaged in general 
practice would, therefore, not nor- 
mally be justified in acquiescing in 
the inclusion of his name as gen- 
eral counsel on the letterhead of a 
corporation or manufacturing asso- 
ciation. In exceptional cases, where 
it is really important for the addres- 
see to know who are counsel for 
the association, they can be advised 
thereof in the body of the letter. Of 
course, in case of counsel employed 
only by the corporation or associa- 
tion, no question of advertising 
would be presented. 

The case of the bulletins, issued 
periodically by a manufacturers’ as- 
sociation is more difficult. It is 
doubtless in the proper interest of 
such an association to have its pres- 
ent and prospective members know 
who are its general counsel, in order 
to be assured protection against 
legal difficulties in which, by in- 
competent advice, the association, 
and perhaps they as members, might 
become involved. The names of 
counsel might, therefore, properly 
be specified along with those of the 
officers, committees, etc., in the an- 
nual report to the members, which 
does not, like the bulletins, contain 
discussions of legal problems on 
which it is important that the asso- 
ciation shall not give the impression 
that it is advising the members for 
their individual guidance. See Opin- 
ion 273. 

(Continued on page 1057) 
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Activities of Sections 


and Committees 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


# At the Annual Meeting in San 
Francisco, the Section held general 
sessions on the afternoons of Septem- 
ber 15 and 16 with its Chairman, 
Malcolm Fooshee, of New York City, 
presiding. The meetings were at- 
tended by capacity audiences, requir- 
ing two adjoining meeting rooms 
and the installation of a loud 
speaker. 

The September 15 session, after 
an address of welcome by Farnham 
P. Griffiths, of San Francisco, was 
devoted to a panel discussion of 
“What's New in Corporation Laws”. 
Ray Garrett of Chicago, the Chair- 
man of the Committee’s Division of 
Corporations, acted as moderator. 
Questions asked by the moderator 
concerning trends in modern corpo- 
ration statutes relating to capital 
and surplus, voting rights, manage- 
ment, donations, close corporations, 
restated charters and what consti- 
tutes doing business, were answered 
by the following panel of members 
of the Section’s Committee on Cor- 
porate Laws: Paul Carrington, of 
Dallas, John A. Morrison, of Kansas 
City, George C. Seward, of New 
York, and Charles W. Steadman, of 
Cleveland. 

At the September 16 session, Adolf 
A. Berle, Jr., of New York City, for- 
mer United States Assistant Secre- 
tary of State and for many years 
Professor of Corporation Law at Co- 
lumbia University, spoke on “The 
Modern Corporation in the Modern 
State”. Questions from the floor fol- 
lowed, and there was a discussion on 
the subject. 

Lord Justice Morris of the Court 





of Appeal of Great Britain was wel- 
comed and also addressed the meet- 
ing briefly. Thereafter reports were 
made by the Section Chairman, its 
Vice Chairman, and its Membership 
Committee Chairman, John Shaw 
Field of Reno. 

The election held by the Section 
resulted in the following Officers and 
Council Members: 

Chairman, J. Francis Ireton of 

Baltimore; 

Vice Chairman, Alfred Heuston of 
New York; 

Secretary, Ray Garrett of Chicago; 

Section Delegate to House of Del- 
egates, Malcolm Fooshee of 
New York. 

Council Members: 

For term ending 1953: Charles 
Wesley Dunn, of New York, and 
Kurt F. Pantzer, of Indianapolis; 

For term ending 1954: Paul Car- 
rington, of Dallas, and Walter 
D. Malcolm, of Boston; 

For term ending 1955: Harry S. 
Gleick, of St. Louis, and Arthur 
Littleton, of Philadelphia; 

For term ending 1956: Churchill 
Rodgers, of New York, and Her- 
bert F. Sturdy, of Los Angeles. 


SECTION OF 
PUBLIC UTILITY LAW 


# The first session of the Section of 
Public Utility Law was convened 
at The Palace Hotel, San Francisco, 
California, on Monday, September 
15, 1952, by A.J.G. Priest, Chairman 
of the Section. Over one hundred 
fifty members attended. 

The Secretary reported that as of 
September 5, 1952, the membership 
in the Section stood at 1,095. During 
the previous year there had been 102 
resignations and cancellations, but 









during the same period there had 
been 155 new members added, leav- 
ing a net gain of 53 members. 

The Chairman read a report that 
reviewed the activities of the Coun- 
cil and Section during the year. He 
covered meetings of the Council at 
Pinehurst, North Carolina, and 
White Sulphur Springs, West Vir- 
ginia. 

Julian de Bruyn Kops, of Dayton, 
Ohio, reviewed the developments in 
the field of public utility law for the 
previous year. 

Milford Springer, General Attor- 
ney of Southern Counties Gas Com- 
pany, Los Angeles, California, pre- 
sented a paper covering develop- 
ments during the year in the electric 
and gas field. 

George L. Buland, Vice President 
and General Counsel of Southern 
Pacific Company, San Francisco, 
California, discussed developments 
during the year in the transporta- 
tion field. 

Fletcher Rockwood, an attorney 
of Portland, Oregon, discussed de- 
velopments in the field of communi- 
cations. 

The last speaker was E. C. 
McKeage, Chief Counsel of the Cal- 
ifornia Public Utilities Commission, 
San Francisco, who discussed devel- 
opments in the field of air carriers 
during the preceding year. 

On Tuesday morning, there was a 
panel discussion by three speakers 
on the subject, “Depreciation Poli- 
cies and Inflation”, with A.J.G. 
Priest presiding. The speakers were 
Clarence H. Ross, of Chicago, Tlli- 
nois; George J. Eder, Assistant Gen- 
eral Attorney of International Tele- 
phone and Telegraph Company, 
New York City, and Charles W. 
Smith, Chief, Bureau of Accounts, 
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Finance and Rates, Federal Power 
Commission, Washington, D. C. 
On Tuesday afternoon another 
panel discussion was held on the 
subject of “The Regulatory Lag”. 
The speakers were William A. 
Dougherty, of New York City, Allan 
P. Matthew, of San Francisco, Cali- 
fornia, Harold P. Huls, Commission- 
er of the California Public Utilities 


Activities of Sections and Committees 


Commission, San Francisco, and E. 


H. Burgess, Vice President and Gen- 
eral Counsel of the Baltimore and 
Ohio Railroad, Baltimore, Mary- 
land. 

The following officers were elected: 
Jonathan C. Gibson, of Chicago, 
Illinois, Chairman; Vincent P. Mc- 
Devitt of Philadelphia, Pennsyl- 


Practicing lawyer's guide to the 


current LAW MAGAZINES 





Arthur John Keeffe + Editor-in-Charge 


A NTITRUST: There is an in- 
teresting note in the Indiana Law 
Journal for Summer, 1952, (Vol. 27 
—No. 4; pages 524-536) entitled “Re- 
tail Marketing of Petroleum Prod- 
ucts after the Standard and Rich- 
field Cases”. Summarized, this note 
reads this way: Retail marketing 
of petroleum and allied products 
has been accomplished primarily 
through retail stations tied exclu- 
sively to a given oil company. In the 
1949 Standard of California case, the 
United States Supreme Court held 
that full requirements contracts be- 
tween Standard and retail dealers 
violated Section 3 of the Clayton 
Act; in the 1952 Richfield case, the 
Court held violative of that Section 
arrangements by which Richfield 
leased stations to operators, the 
leases to terminate if the operators 
sold non-Richfield-sponsored prod- 
ucts. The Clayton Act applied both 
times since the amount of business 
done by the companies was “sub- 
stantial”. Some say the companies 
now will achieve exclusive outlets 
either through exclusive agencies or 
by resort to vertical integration. If 
the purpose of the Clayton Act is to 
eliminate the type of market con- 
striction that results when inde- 
pendent businessmen are tied ex- 
clusively to one oil company, which 
market is otherwise available to all 
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companies on a competitive basis, 
then effectual use of the exclusive 
agency device is doubtful. The verti- 
cal integration process ordinarily 
will not be illegal if the integration 
is in “the normal course of business 
development”. And in the petro- 
leum industry no one company has 
monopoly control at any given hori- 
zontal level. But a bifarious stand- 
ard, dependent upon the existence 
or absence of vertical integration, 
might be applied: Vertical integra- 
tion involves the same vice as re- 
quirements contracts; since these are 
per se illegal in this area, a vertically 
integrated concern which must uti- 
lize, in effect, full requirements con- 
tracts as soon as it operates, is illegal 
per se under Section 2 of the Sher- 
man Act. The Section 2 term “mo- 
nopolize” is not restricted in mean- 
ing to classical economic definition; 
it seeks a social purpose. Aside from 
these legal sanctions available to 
discourage exclusive agencies and 
vertical integration, a dynamic free 
enterprise system demands efficient 
bigness where necessary, individual- 
istic smallness where possible. (Ad- 
dress: Indiana Law Journal, Bloom- 
ington, Indiana; price for a single 
copy: $1.50.) 


A rpitraTion: For some sev- 
enteen years the School of Law at 
Duke University has been publish- 





vania, Vice Chairman; Julian de 
Bruyn Kops, of Dayton, Ohio, Sec- 
retary; Jerrold Seymann, of New 
York City, Section Delegate to the 
House of Delegates for a term end- 
ing in 1954; Donald C. Power, Co- 
lumbus, Ohio and Edward W. Smith, 
Atlanta, Georgia, for the full terms 
on the Council ending 1956. 


ing a law review under the name of 
Law and Contemporary Problems. 
Its contribution to legal thinking is 
difficult to overestimate because it 
consistently adheres to the pattern 
of attempting to cover many facets 
of one field in each issue. If you hap- 
pen to have a problem in the field 
covered, Law and Contemporary 
Problems can be a gold mine. The 
Summer, 1952, issue (Vol. 17—No. 3) 
is devoted to “Commercial Arbitra- 
tion” and is labeled “Part I”. The 
Autumn, 1952, issue will contain 
“Part II”. In Part I the foreword 
is written by Professor Robert Kra- 
mer, of the Duke Law School facul- 
ty, the editor of Law and Contem- 
porary Problems. Professor Robert 
Braucher of Harvard Law School, 
who also acts as a consultant to the 
General Counsel of the Air Force, 
writes a valuable piece about “Ar- 
bitration Under Government Con- 
tracts” (pages 473 to 503). Anyone 
drafting an arbitration clause for 
any government contract would 
profit from a study of Mr. Braucher’s 
article. James V. Hayes, of New York 
City, writes on “Arbitration as an 
Aid in the Enforcement of the Anti- 
trust Laws” (pages 504 to 517). Mr. 
Hayes draws on his experience with 
the arbitration provisions in the 
movie antitrust decrees and his 
piece is therefore of great value to 
those of us who labor in the anti- 
trust field. Howard C. Westwood 
and Edward G. Howard, of Wash- 
ington, D. C., have an article en- 
titled “Self-Government in the Se- 
curities Business” (pages 518 to 544). 
The first part of this article discusses 
the right of stock exchanges to have 
rules respecting the conduct of mem- 
bers and the listing of securities. 
The second part, and the more in- 
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teresting and valuable part, discusses 
the Maloney Act added to the Se- 
curities Exchange Commission Act 
as Section 15A and under which 
the National Association of Security 
Dealers (the “N.A.S.D.”) has regis- 
tered so as to enforce salutary rules 
of conduct in the over-the-counter 
market, not otherwise subject to 
S.E.C. regulation. Martin Domke, 
the Editor-in-Chief of the Arbitra- 
tion Journal, writes “On the En- 
forcement Abroad of American Ar- 
bitration Awards” (pages 545-566). 
Mr. Domke dedicates his piece to 
the memory of Frances Kellor. Pro- 
fessor David S. Stern, of Miami Law 
School, writes on “The Conflict of 
Laws in Commercial Arbitration” 
(pages 567-579). The issue concludes 
with a piece entitled “Some Confus- 
ing Matters Relating to Arbitration 
Under the United States Arbitration 
Act” (pages 580-629) by Dean Wes- 
ley A. Sturges, of Yale Law School 
and Chairman of the American Ar- 
bitration Association, with Irving 
Olds Murphy, a third-year Yale law 
student. The piece has the usual 
Sturges value for the trouble it 
causes. It highlights the difficult 
points of law and construction un- 
der the United States Arbitration 
Act clause by clause and therefore 
ought to be of great value to lawyers 
battling the Act. (Address: Law 
and Contemporary Problems, Duke 
Law School, Durham, North Car- 
olina; price for a single copy: $1.50.) 


Criminat LAW: In the Spring, 
1952, issue of the Buffalo Law Review 
(Vol. I—No. 3; pages 249-257) Pro- 
fessor Charles Webster of the Buf- 
falo Law School has a valuable arti- 
cle about probation entitled: “Evo- 
lution of Probation in American 
Law”. The article traces the develop- 
ment of probation in this country 
from the time of its inception in the 
middle nineteenth century up to the 
present time. The article deals with 
the important place that probation 
holds today and with the dual func- 






tions of probation. First, as a means 
of collecting information so that the 
sentencing judge may base his sen- 
tence upon the best knowledge avail- 
able concerning the individual be- 
fore the court, and as a means of 
selecting those individuals who have 
violated the penal law but are never- 
theless thought fit to remain in the 
community under supervision rather 
than being confined in some penal 
institution. The article points out 
the need for the extension of proba- 
tion in the youthful offender area 
and the great desirability of the 
use of preprobation reports as a 
means of releasing indigent prison- 
ers prior to trial in those cases 
where bail cannot be furnished and 
the individual prisoner constitutes 
no menace to society if he is released. 
In conclusion the article points up 
some of the possible dangers of 
shifting the responsibility for the 
determination of punishment from 
the judiciary to the social scientist. 
The development of the indeter- 
minate sentence was based upon the 
premise that this was a means of in- 
dividualizing treatment and ameli- 
orating the harshness of the deter- 
minate sentence. However, the re- 
cent development of an indetermi- 
nate sentence with no maximum term 
without the development of treat- 
ment facilities is a possible return 
to the code of Hammurabi in the 
guise of science. (Address: Buffalo 
Law Review, 77 West Eagle Street, 
Room 220, Buffalo 2, New York; 
price for a single copy: $1.00.) 


Feperat EMPLOYERS’ LIA- 
BILITY ACT: The Indiana Law 
Journal (Vol. 2—No. 4; pages 536- 
549) for Summer, 1952, contains a 
valuable note, “The Directed Ver- 
dict and Applicability of State Pro- 
cedural Rules in FELA Cases: The 
Role of the Supreme Court”. Sum- 
marized, this note says: A definite 
conflict exists within the Supreme 
Court over the grant of certiorari 
in Federal Employer Liability Act 


Law Magazines 









cases turning on sufficiency of the 
evidence to go to the jury. Justifiable 
criticism has been leveled at the 
Court for too frequent review of 
FELA cases involving mere _assess- 
ment of the evidence. Yet any at- 
tempt to solve the current certiorari 
dispute must be predicated upon 
understanding that since 1943 the 
proper rule for a directed verdict, 
the real crux of the issue, has been 
uncertain. The present muddled 
Status of the rule suggests that the 
Court should formulate a definitive 
and authoritative standard before 
relinquishing its constant supervi- 
sion of the cases turning on the suffi- 
ciency of the evidence. Once such 
action is taken, primary reliance 
must be placed in the state tribunals 
to iollow scrupulously the leader- 
ship of the Court. The extent to 
which a state may apply its own pro- 
cedural rules where a party asserts a 
right under FELA has also received 
inadequate consideration by the 
Court. A suggested solution is the 
adaptation of the Erie v. Tompkins 
principle to FELA litigation. If the 
determinative criterion in _ state 
FELA litigation were achievement 
of a result identical with that which 
the federal forum would reach on 
the same facts, implementation of 
desired uniformity and facilitation 
of recovery would be attained. Dice 
v. Akron, Canton & Youngstown R., 
decided last term, held that the 
FELA did not permit Ohio to re- 
move certain issues of fact from the 
jury’s consideration. Justice Frank- 
furter, dissenting from this holding, 
felt that previous decisions entitled 
the Ohio court to follow its own pro- 
cedure. Justice Frankfurter’s sup- 
porting precedent does not uphold 
this contention. Where the state pro- 
vides for trial by jury, it now seems 
clear that the federal statute re- 
quires that all factual issues having 
sufficient evidentiary basis go to the 
jury. (Address: Indiana Law Jour- 
nal, Bloomington, Indiana; price for 
a single copy: $1.50.) 
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Paul B. DeWitt - Editor-in-Charge 








® Living Under Law, a color motion 
picture produced by the State Bar 
of Michigan, was first shown at San 
Francisco at the Annual Meeting of 
the American Bar Association. It is 
designed to be shown to various Civic 
groups in order to dramatize the 
inter-relations between the lawyers’ 
daily work and the affairs of the lay 
public. The production, directed by 
Hugh W. Brenneman with Mr. Law- 
yer played by Charles P. Van Note, 
of Lansing, follows the lawyer from 
early morning client conference to 
legislative committee hearing, from 
the library to a disposition of the 
problems of a legal aid client in 
the municipal court, and finally 
shows his divergent roles in a crim- 
inal trial and in a divorce action. 
Filmed in Mason and Lansing, the 
actors are lawyers, judges, county 
officials and members of the public. 
TRV ay we ure ens 


® A recently issued public statement 
of the Chicago Bar Association based 
on the report of its Committee on 
Civil Rights, expressly affirmed the 
duty of policemen to furnish infor- 
mation pertaining to their financial 
affairs to proper public officials. 

The problem has been brought in- 
to focus by the recent investigations 
into the alliance between crime and 
politics by the Chicago City Council 
Emergency Committee on Crime, 
one of whose stated objects was “to 
recommend such improvements as it 
deems necessary to restore the confi 
dence of the people of Chicago in 
the Chicago Police Department and 
in the administration of justice”. 

The report stated that the officer 
as a citizen might invoke the con- 
stitutional privileges against  self- 
incrimination and invasion of priva- 
cy and refuse to supply data which 
might reveal illegally acquired prop- 
erty. However, the statement noted, 
by virtue of his position and of the 
importance of public confidence in 
the department and the morale of 
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its members, a police officer’s re- 
fusal so violated a duty to the public 
as to constitute grounds for his re- 
moval from the force. 

The report urged that any hearing 
be conducted so as to minimize the 
public disclosure of the personal af- 
fairs of policemen who readily sup- 
ply information as to the source 
of their income and property and 
establish the propriety of the source. 
In conclusion, the Association noted 
that while a police officer may refuse 
to furnish the data, a police officer, 
in the words of Justice Holmes, “has 
no constitutional right to be a police- 
man”. 

iC oe 


® With the objectives of minimiza- 
tion of time and effort and improve- 
ment of clerical skill while cutting 
clerical costs in daily law- practice, 
as well as saving judges’ time in re- 
viewing files, a project for the stand- 
ardization of California legal forms 
has made considerable progress since 
the work was undertaken in 1949. 

A committee of the California Bar 
Association, under the chairmanship 
of J. N. DeMeo, of Santa Rosa, in 
co-operation with the Judicial Coun- 
cil Legal Forms Committee, Judge 
L. N. Turrentine, of San Diego, 
Chairman, is preparing the forms 
and doing the research with the ul- 
timate objective that the forms will 
be approved by the Judicial Council 
and used throughout the state. 

The first phase of the work in- 
volves the preparation of uniform 
forms of the type issued by county 
clerks with probate forms and gen- 
eral civil forms next on the agenda. 

Effort has been concentrated on 
the improvement of a standard form 
rather than hit or miss additions to 
obsolete forms. The committee has 
attempted to eliminate all unneces- 
sary verbiage and archaic legal ex- 
pressions. Attention has been given 
to the mechanical arrangement of 


the form to facilitate use in the 


typewriter, by using such weight 
paper that several carbon copies may 
be made, and to enable microfilm- 
ing and photographic reproduction 
of the forms. 

The committee hopes to be au- 
thorized by the Board of Governors 
to prepare business and conveyanc- 
ing forms for the use of lawyers 
which will have a notation of the 
name of the lawyer who ultimately 
uses the instrument as a means of 
identifying the work and preventing 
the unlawful practice of law. 

~ ——-@— 





Robert A. 
LEEDY 


® Robert A. Leedy, of Portland, 
serving his third year as a member of 
the board of governors, was elected 
President of the Oregon State Bar 
for 1953, succeeding Paul E. Geddes, 
of Roseburg, in that position. John 
N. Mohr, Hood River, was elected 
Vice President, William H. Morri- 
son, Portland, was elected Treasurer, 
and Lee W. Karr, Portland, was re- 
elected Secretary. In addition, Wen- 
dell Wyatt, Orval D. Yokum, Samu- 
el M. Bowe and Thomas H. Tongue, 
III, took office as the newly elected 
members of the board of governors. 
® Joseph T. Arenson was re-elected 
President of the Consular Law So- 
ciety at its recently held meeting 
in New York City. Others elected 
for the 1952-1953 term of office were 
Martin Domke, First Vice President, 
James Wilson Young, Second Vice 
President, George M. Szabad, Treas- 
urer and Bernard A. Grossman, 
Secretary. Those chosen to be mem- 
bers of the advisory council for the 
year’s activities were Dr. Hilde- 
brando P. Accioly, Frederic R. Cou- 
dert, Manley O. Hudson, Hirsch 
Lauterpacht, Dr. Jean Lessing, Sir 
Benegal N. Rau, Ellery C. Stowell, 
Bernard A. Grossman and Quincy 
Wright. 








ace nn EE 


dia ia 


Senge RNAI Biya m9 tates ti Toe 


veal a cae oe 


proline. = te 
















Lav 
whi 





sar 
les, 
hn 
red 


ted 
So- 
ing 
‘ted 
vere 
ent, 
Vice 
e€as- 
1aNn, 
em- 
the 
iIde- 
70u- 
rsch 
Sir 
well, 
incy 


Td 


sa Beat SHAD 


Ee GO Duipie nt sar: 


Seca 











OUR YOUNGER LAWYERS 


Robert A. Stuart, Secretary and Editor-in-Charge, Springfield, Illinois 















» The Annual Meeting of the 
Junior Bar Conference was held, in 
conjunction with that of the Ameri- 
can Bar Association, at the Bellevue 
Hotel in San Francisco from Sep- 
tember 13 through September 16, 
1952. New officers of the Conference 
for the year 1953, and who were 
elected at the meeting are: Richard 
H. Bowerman of New Haven, Con- 
necticut, National Chairman; Rob- 
ert A. Stuart of Springfield, Lllinois, 
National Vice Chairman; C. Baxter 
Jones, Jr., of Atlanta, Georgia, Na- 
tional Secretary. New members of 
the Executive Council, elected for 
a two-year term, are: Morgan P. 
Ames, Stamford, Connecticut, Coun- 
cil Member from the Second Cir- 
cuit; Augustine T. Smythe, Charles- 
ton, South Carolina, Council Mem- 
ber from the Fourth Circuit; Rose- 
mary Scott, Grand Rapids, Michigan, 
Council Member from the Sixth Cir- 
cuit; John R. Baylor, Lincoln, 
Nebraska, Council Member from the 
Eighth Circuit; Charles F. Malone, 
Roswell, New Mexico, Council Mem- 
ber from the Tenth Circuit; and 
Ray R. Christianson, Salt Lake City, 
Utah, Member at 


Council Large 


from the Ninth and Tenth Circuits. 

Other the Council 
whose terms will expire at the end 
of 1953 are: Thomas G. Greaves, Jr., 
Mobile, Alabama, Council Member 
from the Fifth Circuit; Stanley B. 
Balbach, 


members of 


Urbana, Illinois, Council 
Member from the Seventh Circuit; 
Frank E. Day, Portland, Oregon, 
Council from the Ninth 
Circuit; Bryce Rea, Jr., Washington, 
D.C., Council Member from the 
District of Columbia; and Robert G. 
Storey, Jr., Dallas, Texas, Council 
Member at Large from the Fifth and 
Eighth Circuits. 


Member 


In accordance with the provisions 
of Article IV, Section 5 of the By- 
Laws of the Junior Bar Conference 
which provides, “If any elected mem- 





ber of the Executive Council shall 
fail to attend two successive meet- 
ings of the Council, the ofhce held 
by such member shall be auto 
matically vacated, and the Council 
shall fill the vacancy”, the offices 
of Council Member from the First 
and Third Circuits were declared 
vacant. Frank L. Hinckley, Jr., 
Rhode Island, was 
named to fill the vacancy from the 


Providence, 


First Circuit. The vacancy from the 
Third Circuit will be filled at a 
later date. 

As a result of action taken by the 
Council upon the report of the Ac- 
tivities Committee, in addition to 
the foregoing officers, the National 
Chairman will also appoint four 
directors to assist the officers in the 
supervison of certain national com- 
mittees of the Conference during the 
coming Conference year. 

At the meeting of delegates from 
state and local affliated groups, held 
on Sunday morning, September 14, 
Thomas H. Law, of Fort Worth, 
Texas, National Chairman of the 


Conference Committee on Co-opera- 
tion with Local Bar Groups, ad- 
dressed the delegates present upon 
the work of that committee. He 
pointed out the fact that it was only 
through the local affiliated group 
and its effective participation in the 
program of the Conference that any 
effective results could be accom- 
plished. The Conference exists for 
the purpose of assisting these local 
groups and through his committee 
attempts to accomplish that purpose. 
In the general discussion which fol- 
lowed many problems confronting 
the local associations were submitted 
to full debate. Among the most 
vital of these common problems was 
that of financing the local affiliate 
in its program as well as providing 
for the necessary travel required of 
local officers in attending the various 
Conference meetings. 

At the luncheon meeting held in 
the Crystal Room of the Bellevue 
Hotel and presided over by Paul W. 
Lashly, National Chairman of the 
Conference, the Deputy Representa- 
tive to the United Nations, Ernest A. 
Gross, delivered the principal ad- 
dress to the members of the Confer- 
ence. Mr. Gross emphasized the im- 
portance of the United Nations in 
maintaining of peace in these criti- 
cal times. 





Moulin 


MEMBERS OF THE EXECUTIVE COUNCIL, JUNIOR BAR CONFERENCE 
Back row (left to right): Bryce Rea, Jr., Ray R. Christensen, William F. Womble, 
Frank L. Hinckley, Jr., Morgan P. Ames, Robert G. Storey, Jr., Thomas G. Greaves, Jr., 
Wiley E. Mayne, Stanley B. Balbach. Front row (left to right): C. Baxter Jones, Jr., 
Robert A. Stuart, Rosemary Scott, Richard H. Bowerman, Paul W. Lashly. Absent: 
John R. Baylor, Harold H. Clifford, Charles L. Davis, Frank E. Day, Charles W. Joiner, 
Robert L. Lockwood, Charles F. Malone, Augustine T. Smythe, Jr. 
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Our Younger Lawyers 


On Tuesday, September 16, the 
annual joint luncheon of the Junior 
Bar Conference with the Section of 
International and Comparative Law 
was held in the Colonial Room of 
the St. Francis Hotel. The address 
of John Foster Dulles was enjoyed 
by a capacity audience. Mr. Dulles 
reviewed the development of the so- 
styled “bi-partisan” foreign policy of 
the present governmental adminis- 
tration, pointing out the attendant 
difficulties arising from such a pol- 
icy under our party system. 

Among the other speakers ad- 
dressing the sessions of the Con- 
ference were Theodore Voorhees, 
Chairman of the American Bar As- 
sociation Committee on Lawyer 
Referral Service, and David Witte, 





of Dallas, Texas, Texas State Chair- 
man of the Americanism Committee. 

The Award of Merit, given each 
year by the Junior Bar Conference 
to its affiliate organizations for out- 
standing program and general excel- 
lence in bar activities, was awarded 
to the state associations in the States 
of Michigan and Connecticut. Hon- 
orable mention among the state 
groups was given to the state groups 
in Texas and Washington. Out- 
standing programs in all of these 
groups had been carried on during 
the past year. 

Particular attention was given by 
the Council to the use of regional 
meetings in assisting the local organ- 
izations in the development and 
carrying on of the Conference pro- 
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® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or views expressed in any communication. 





Palmer-Wilkin Letters 

Evoke a Protest 

® In the April issue of the AMERI- 
CAN BAR ASSOCIATION JOURNAL, there 
appeared an exchange of letters be- 
tween Ben W. Palmer, of the Min- 
nesota Bar, and Judge Robert N. 
Wilkin of the United States Dis- 
trict Court for the Northern District 
of Ohio, which was occasioned by 
the appearance of Carcopino’s Cic- 
ero: The Secrets of His Correspond- 
ence (London, Routledge and Keg- 
an Paul, and New Haven, Connecti- 
cut, Yale University Press, 1951), a 
book which bitterly attacks the great 
Roman statesman. Mr. Palmer very 
ably refutes Carcopino’s farfetched 
thesis about the publication of Cic- 
ero’s correspondence. He justly 


scores “many evidences of bias, of: 


a presumption of guilt, of a tortur- 
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ing of every ambiguous word or 
phrase into an indictment of the 
man”, but finally turns to Judge 
Wilkin for an explanation of the 
puzzling motive for the vehemence, 
or to use Mr. Palmer's felicitous 
phrase, the fanaticism, of Carcopi- 
no’s invective (pages 285 following). 

Judge Wilkin, himself the author 
of a book on Cicero, has given an 
answer to Mr. Palmer's query which 
extends over eight columns (pages 
286-8) and deals with many prob- 
lems of our time about each of 
which he presents his personal views. 
Although as a teacher of the classics, 
who, incidentally, is at present giv- 
ing a graduate course on Cicero, I 
should like to limit myself to the 
problem in question as clearly stated 
by Mr. Palmer, we must follow 
Judge Wilkin’s somewhat compli- 


gram throughout the Conference 
year. It was pointed out from the ex- 
perience gained at such meetings in 
Louisville, Kentucky, Yellowstone 
National Park and Salt Lake City, 
Utah, during recent months that the 
regional meeting had many advan- 
tages. Interest was expressed by vari- 
ous of the state delegates present and 
it was the general consensus of the 
Council that greater emphasis would 
be placed upon the regional meeting 
during the coming year. Such a meet- 
ing is being planned in Omaha to be 
held in the spring. 

The Conference closed its annual 
session at a dance held at the St. 
Francis Yacht Club overlooking San 
Francisco Bay, on Tuesday evening, 
September 16. 


cated path which leads him to a so- 
lution. He begins with critical ob- 
servations about our time to which 
we might give the Ciceronian title 
“O tempora, O mores”. They center 
around the concept of “revolt’, that 
is “the acceptance of the faith of the 
European revolutionaries who—as 
we now see—seek the destruction of 
Western civilization”. “After World 
War I,” he continues, “the intelli- 
gentsia thought that to be a Marxist 
was a mark of distinction” (page 
286). It is indeed the intelligentsia 
with its alleged fervor for Marxist 
theories which arouses his special 
wrath and a whole column (page 
287) is dedicated to a general indict- 
ment of American college teachers 
for being pro-Russian. By this time 
we have apparently lost sight of the 
starting point: Carcopino’s book. 
But only apparently: for what else 
is this book but a belated manifesta- 
tion of the trend so eloquently chas- 
tised? “The book comes too late for 
the support of the trend which it 
typifies. Twenty years ago it might 
have been popular with the intelli- 
gentsia; but the revolt which gained 
ascendency soon after World War I 
has now lost its attraction” (page 
286). Naturally, “the book should 
not have been written”, obviously 
“the book ought not to have been 
published” (page 287). Alas, Judge 
Wilkin does not add the third, and 
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for us in America, most important 
verdict: the book should not have 
been translated. 


For this book is not the work of 
a Leftist American college professor, 
as Judge Wilkin takes for granted, 
but its author is a prominent 
and brilliant French scholar, whose 
Rightist political views are a matter 
of record. Born in 1881 in Verneuil- 
sur-Avre (Departement Eure, west of 
Paris), Jéréme Carcopino has had 
a very distinguished career: he was 
Professor of Roman History at the 
University of Paris, the Sorbonne, 
held from 1937 to 1940 the position 
of director of the Ecole Francaise in 
Rome, and became then Directeur 
de l'Ecole Normale Supérieure in 
Paris. After the fall of France he was 
invited by Philippe Pétain, Marshal 
of France, to join the cabinet as Min- 
ister of National Education, in 
which capacity he served from Feb- 
ruary, 1941, to April, 1942. After the 
liberation he was placed before the 
Haute Cour as a former minister of 
the Vichy Government. The instruc- 
tion judiciaire against him ended 
with a non-lieu, and he was officially 
cleared in 1947, the year in which 
his book Les secrets de la correspond- 
ance de Cicéron was published. 

Any reader who knows this back- 
ground will be able to read between 
the lines and will understand against 
whom this book is in reality di- 
rected: this accounts for the fanati- 
cism, this is the solution of the puz- 
le. In Carcopino’s native country 
the book was received with embar- 
rassment and dismay. As for the 
English translation, it may suffice to 
quote from a review by Professor W. 
S. Maguinness (King’s College, Uni- 
versity of London), remarks with 
which I find myself in complete 
agreement (Journal of Roman 
Studies, XLI, 1951, page 207): “The 
late Mrs. Lorimer has translated it 
[scil. Carcopino’s book] well. The 
tone and spirit of the original are 
faithfully reproduced, its exciting 
tension, its force and eloquence, the 
distortion and misrepresentation in 
its translations of quoted texts, its 
arrogance in the presentation of 
flimsy conjectural hypotheses, and 





its malevolence.” Why was it trans- 
lated into English? Unquestionably 
because the publishers in England 
and here believed that the sensation- 
al title and the not less sensational 
treatment would attract readers, a 
speculation which seems to have 
been quite correct. 

This closes the case Cicero-Carco- 
pino. There remains Judge Wilkin’s 
wholesale condemnation of Ameri- 
can scholars, universities, colleges 
and foundations exemplified by a 
book which has turned out to be the 
work of an embittered French ex- 
minister, admittedly of the Right. 
What I fail to understand is how it 
could happen that Judge Wilkin as 
well as Mr. Palmer did not recog- 
nize that the book is a translation, 
when it is prefaced by a translator's 
note, when on the back of the title 
page the work is marked as a trans- 
lation, and when the name of the 
author is spelled Jérédme. Further- 
more, while Carcopino, as Maguin- 
ness puts it (loc. cit.), “does every- 
thing in his power to blacken Rom- 
an republicanism and its leaders”, 
there is patently not the slightest 
trace of Marxist prejudices in his 
book. Is it really so difficult to dis- 
tinguish between Communist and 
reactionary attacks against constitu- 
tional government? 

What good will it do in the strug- 
gle against Communism to spread 
the sort of misinformation of which 
Judge Wilkin’s letter consists? For 
once the corpus delicti of Carcopi- 
no’s book is removed, there remains 
nothing but a general attack against 
the American teaching profession. 

Whether we are in need of moral 
exhortation, I do not know, but the 
least we may ask for is that a mini- 
mum of care be displayed in present- 
ing evidence against us. This is a 
privilege which so far ha$ been ac- 
corded even to the worst criminals 
before United States courts. Under 
the circumstances, it must be con- 
cluded that by proceeding in his in- 
dictment with such negligence, 
Judge Wilkin has added insult to 
injury. 

HerBERT BLOCH 
Harvard University 
Cambridge, Massachusetts 
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Treaties Should Be Published 

in Statutes at Large 

®" The proponents of the constitu- 
tional amendment to deprive trea- 
ties of their status as the supreme law 
of the land should be encouraged by 
the advanced position of the De- 
partment of State. That Department 
is on record for the proposition that 
treaties are so different from other 
laws that they should not even be 
published in the Statutes at Large. 


Public Law 821, 81st Congress, was 
sponsored by the State Department. 
It amends our basic publication laws 
by excluding treaties from the “Stat- 
utes” (in which they have always 
heretofore been published). Treaties 
are so much the peculiar and special 
interest of the State Department, 
that they are now officially published 
only in house organs of that Depart- 
ment. 


I am inclined to agree with those 
who favor a change in the legal sta- 
tus of treaties. However, until trea- 
ties cease to be the supreme law of 
the land, I consider it outrageous to 
deny them the identical publication 
as is accorded Acts of Congress, with 
which they are now legally coequal. 

No one is so naive as to believe 
our diplomats would consciously 
give aid and comfort to an amend- 
ment which might detract from 
their prestige. On the other hand, 
they must be presumed to have in- 
tended the natural consequences of 
their acts. So let’s thank them for 
helping to further the amendment. 

Epwin G. MARTIN 
Washington, D. C. 


Calls for Study 


Before Investigation 


® On the basis of an article by Wil- 
liam T. Gossett in the October, 1952, 
issue of the JouRNAL, the editors in 
the same issue join with Mr. Gossett 
in “A Call to Leadership” in deter- 
mining proper standards for legisla- 
tive investigations. 

We all want fair play and proper 
respect for private affairs. However, 
before launching on such an im- 
portant “Call”, would it not be 
well for the Association to have 
further discussion of the matter in 
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Views of Our Readers 


the JouRNAL? In Mr. Gossett’s article 
and in the editorial, sweeping 
charges are made that there has 
been denial of “basic constitutional 
safeguards” which “‘besmirch private 
citizens” as well as “public officials”. 
It would seem that such charges 
should not rest on generalities but 
specific cases and illustrations should 
be given to support them, and that 
the opposition, if any, should be 
heard. 

Unless this is done, are we not 
likely to incur the charge that we 
are taking sides in a political mat- 
ter? We cannot avoid noting that 
Mr. Gossett leaned very heavily on 
the editor of the Washington Post 
for support for his article. Perhaps 
it is pertinent to point out that an 
editorial in the Washington Post 
characterized the report on Owen 
Lattimore and the Institute of Pacif- 
ic Relations, filed in the Senate on 
July 2, 1952, by the Internal Security 
Sub-Committee of the Senate Judici- 
ary Committee of which Senator 
McCarran is Chairman, as “extrava- 
gant nonsense”. 


That report found among other 
things that Lattimore had been from 
sometime in the middle of the 1930's, 
“a conscious articulate instrument 
of the Soviet conspiracy”, and rec- 
ommended that the Department of 
Justice submit to a grand jury the 
question whether perjury was com- 
mitted before the Subcommittee by 
Lattimore. It also sought a study of 
the problem of making executive 
department files more accessible to 
congressional committees in view of 
the presidential ruling making it 
particularly difficult to obtain loy- 
alty files. 


It is also pertinent to note the 
Committee permitted Lattimore to 
read a fifty-page statement which he 
had carefully prepared after hearing 
and reading the testimony of other 
witnesses. Senator McCarran on 
March 21, 1952, reported to the 
Senate at the conclusion of Latti- 
more’s testimony that this statement, 
which was released to the press be- 
fore delivery, was “flagrantly defi- 
ant”, “outspoken in . . . discourtesy”, 
a “deliberate affront”, filled with 
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witness was 
contentious, 


“invective”, and the 
“consistently 
and belligerent”. He further stated 
that Lattimore’s language was “inso- 
lent, over-bearing, arrogant, and dis- 
dainful”. “He flouted the Committee 
—he impugned the Committee's 
methods, and he slandered the Com 
mittee’s staff.” 


evasive, 


Senator McCarran stated that in 
spite of this “contemptuous con- 
duct” Lattimore was permitted to 
use the Committee hearing as a 
sounding board and no attempt was 
made to punish him for contempt. 
On the other hand, the witness was 
permitted to have counsel sit with 
him at these hearings and to consult 
with counsel and to answer the testi- 
mony of other witnesses if he wished 
to. Some of his remarks concerning 
the other witnesses were far from 
complimentary. 

It should be noted that Senator 
McCarran is a leading Democrat as 
are a majority of the Committee. It 
is further significant that little if 
any assistance was received from the 
executive departments and _ that 
much of the information before the 
Committee was obtained when it 
seized the files of the Institute of 
Pacific Relations. 

Perhaps enough has been said to 
show the need for an extensive study 
of the subject. 

BENJAMIN WHAM 
Chicago, Illinois 


Another Opinion 
About Citation System 


® The letter of Mr. Zeno Middleton 
on a new system of citation [Sep- 
tember issue, page 782] is as in- 
teresting for what it does not men- 
tion as for what it does. Mr. Mid- 
dleton, for instance, does not state 
that the English law reports for 
many years have followed the year 
system of citation, so that a case de- 
cided in 1952 is reported in [1952] 
1 Q.B., or [1952] 2 Q.B. (This is not 
an entirely accurate guide to the 
date, as cases decided late in 1952 
will appear in [1953] 1 Q.B.) The 
same is true of the Dominion Law 


Reports in Canada and of reports 
in some other British dominions, of 





the American Maritime Cases and 
Aviation Cases in this country, and, 
I believe, of Public Utility Reports. 

On the other hand, while this sys- 
tem has its advantages, the system 
proposed by Mr. Middleton has 
many disadvantages. Anyone who 
has attempted to look into decisions 
of civil law courts knows how irritat- 
ing is the civilians’ habit of citing 
cases simply by court and date, often 
without even mentioning the names 
of the parties, so that the researcher 
has to hunt the case down by turn- 
ing pages. The civilians, of course, 
deprecate the value of court deci- 
sions as precedent, but we do not, 
so why copy their system? ‘Too, Mr. 
Middleton’s system would do away 
with page citations, thereby making 
it impossible to give an “internal 
citation” to the particular page of 
the report. Lawyers would never go 
along with that. 

Joun W. WILLIs 

Washington, D. C. 


Proposes Another Form 

of Treaty Amendment 

" The trouble with the proposed 
American Bar Association amend- 
ment to limit the treaty-making pow- 
er is that it would prohibit some of 
the very treaties that the framers of 
the Constitution considered most 
important. See Ware v. Hilton, 3 
Dall. 19°, Fairfax’s Devisee v. Hunt- 
er’s Lessee, 7 Cranch 627 and Hauen- 
Lynham, 100 U. S. 483. 
These treaties control the right to 
own property in the states, and noth- 
ing could be farther from any of the 
powers conferred Congress 
than the power to determine the 
title to Blackacre. 

The trouble with the 
treaty-making power is Missouri v. 
Holland, 252 U. S. 416. If a treaty 
with Canada can give Congress pow- 
er to forbid the shooting of ducks, 
why can’t a treaty with Liberia give 
Congress power to forbid the shoot- 
ing of people? Perhaps that is carry- 
ing the treaty power too far and 
there should be some limitation, 
such as: 

No treaty shall confer on the Con- 
gress power to define or punish crimes. 
RALPH T. CATTERALL 
Richmond, Virginia 
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The Totalitarianism 

of Mr. Justice Holmes 

® Once upon a time when Henry D. 
Thoreau was questioned concernine 
his eccentricities, he replied, “If it 
appears that I am out of step with 
others, it may be that I am listening 
to another drummer.” Those who 
charge Oliver Wendell Holmes, Jr., 
with totalitarianism and who un- 
favorably liken his philosophy to the 
philosophy of a number of infam- 
ous characters of history might well 
ponder the above-quoted statement 
of Thoreau. 


Noting that this controversy con- 
cerning Mr, Justice Holmes had per- 
sisted in the pages of the AMERICAN 
BAR ASSOCIATION JOURNAL for the 
past several years (far more space 
than would appear justified having 
been devoted thereto) and, also, in 
the daily press, I had concluded that 
this questionable subject had been 
well exhausted and we would not 
be further burdened with it. This 
conclusion was further fortified by 
the knowledge that the JouRNAL 
is pressed for space and that meri- 
torious articles are often reluctantly 
rejected by it because of the impos- 
sibility of finding a place for them. 
One can hardly be blamed for won- 
dering why the JourNAL has been so 
liberal with space regarding this 
subject. 

However, the controversy reap- 
peared in the November, 1951, issue 
of the Journat under the author- 
ship of Ben W. Palmer. While I have 
not actually counted the articles 
against Mr. Justice Holmes’ philoso- 
phy and those for it, my impression 
is that more articles against have 
appeared in the JourRNAL than have 
appeared in support of his philoso- 
phy. Mr. Palmer’s article is one on 
the critical side of the discussion. 

I hesitate to enter this controversy 
and thus prolong it but it appears to 
me that the participants in this de- 
bate have lost sight of the forest be- 
cause of their intense concentration 
upon the trees. This is a point I 
should like to develop in this article. 

I am no idolator of Mr. Justice 
Holmes, either in his personal or 
judicial character. On several points, 





I disagree with his philosophy and in 
some instances with his judicial rea- 
soning. Nevertheless, I respect him 
or what he was and sincerely be- 
lieve that history has already made 
a place for him among that select 
company of distinguished jurists of 
which Americans are justly proud. 
Holmes’ record, in my opinion, jus- 
tifies his being called a great man. 

In this article, I make no attempt 
at “defending” Holmes. He needs 
no defense. By writing my views into 
this article, I do not wish to be 
understood as casting myself in the 
role of the man of little faith, who 
fatuously attempted to prevent Sa- 
tan from overturning the Rock of 
Ages. The life and works of Oliver 
Wendell Holmes, Jr., are a complete 
and devastating answer to those who 
now attempt to charge him with to- 
talitarianism. I say “attempt to 
charge him with totalitarianism”, 
because that is the very most they 
have accomplished thus far. 


It is as ridiculous to charge Holmes 
with being a disciple of totalitarian- 
ism, because he believed in a liberal 
philosophy, realism, practicality and 
the reliance upon human experi- 
ence, as to charge Thomas Jefferson 
with atheism because he successfully 
fought against the union of church 
and state or to charge George Wash- 
ington with being an enemy of the 
Republic because he personally fa- 
vored a monarchical form of govern- 
ment, believing it to be best suited 
to the political administration of a 
state in his day. When pygmies at- 
tack a giant, the spectacle is, as al- 
ways, ludicrous, not to say pathetic. 

During this debate, the issue of 
religion has crept in but I will re- 
frain from comment thereon, believ- 
ing that issue has no place in a con- 
troversy of this nature. It must have 
been a sad day for critics of Mr. 
Justice Holmes when Westbrook 
Pegler joined their ranks. 

Holmes was a full man in the best 
sense of that term. He needed no 
dogmatic “spiritual” crutch upon 
which to lean, being eminently cap- 
able of taking care of that depart- 
ment of his life. 

In assessing the totality of a man 


Views of Our Readers 


and evaluating his worth to society, 
it is what he did that is important 
rather than what he said. What he 
actually did is the substance, not 
what he said which is but the shad- 
ow. It is like the rule applicable to 
judicial review. Judicial action is 
what is reviewed, not judicial reason- 
ing. Therefore, let us look at the 
record. Let us concentrate upon the 
forest for a moment and not get 
overwrought about the individual 
trees. Here was a man, born in 1841, 
who served his country as a brave 
soldier. He was admitted to the Bar. 
In 1882, he became an Associate Jus- 
tice of the Supreme Judicial Court 
of the State of Massachusetts and, 
in 1899, became its chief justice. 
In 1902, he was appointed an Asso- 
ciate Justice of the Supreme Court 
of the United States and served on 
that Court with eminent distinction 
until January 11, 1932, retiring at 
the age of 91 years and after fifty 
years of faithful judicial service. 
Thereafter, he was signally honored 
by a ceremony which was broad- 
cast to the Nation over a nation- 
wide radio hookup and in the throes 
of death, which occurred in 1935, 
set an example of humility and sim- 
plicity which his detractors might 
well hope to emulate. To complete 
this record, prominent mention 
must be made of the fact that, in 
1931, less than a year before his re- 
tirement from the Bench he had so 
greatly adorned, the American Bar 
Association conferred upon him 
the greatest honor it can bestow up- 
on any man, the American Bar As- 
sociation Medal. And, yet, his crit- 
ics would have a candid public be- 
lieve that Oliver Wendell Holmes, 
Jr., was a disciple of that hated phi- 
losophy of totalitarianism. 


Does any logical mind believe 
that the name and fame of the giant 
Holmes can be sullied by these 
fatuous charges made against him? 
If a sunbeam may be tarnished by 
a vagrant wisp of smoke colliding 
with it, then we may answer the 
foregoing question in the afhirma- 
tive. 

Everetr C. McKEAGE 
San Francisco, California 


December, 1952 * Vol. 38 1051 



















The Legal Profession 
in the United States 


(Continued from page 1010) 

private practice, 90,959 in cities with 
a population in excess of 200,000 
and 86,036 in the smaller communi- 
ties. 

The private practice statistics have 
been further subdivided into the fol- 
lowing categories: 

Individual—a 
without partners. 


lawyer practicing 


Partner—a partner in a law firm. 


Associate—an employee of a law 
firm or of an individual practitioner. 


Smaller Communities 

Have More Partnerships 

As is to be expected, the percentage 
of “associates” is far greater in the 
cities with more than 200,000 pop- 
ulation but, surprisingly enough, 
there are more “partners” in the 
smaller communities. The _break- 
down is showa in Table IV, below. 

The total number of lawyers in 
private practice in the continental 
United States (excluding the figures 
for Alaska and Hawaii) is 176,680. 
Of this number 120,123 (67.99 per 
cent) are individual practitioners; 
47,224 (26.73 per cent) are partners 
in law firms; and 9,333 (5.28 per 
cent) are “associates”. 

While it might be thought that 
the states with the smallest popula- 
tions would be those with the great- 
est proportion of solo practitioners 
and the smallest proportion of law 
firm members and associates, there 
are too many exceptions to make any 
general rule. 

Wyoming has the greatest pro- 
portion of individual practitioners, 
77.09 per cent, and Maine is fourth 
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with 75.37 per cent. However, Mary- 
land’s sole practitioners total 77.02 
per cent of those in private practice 
and the figures for Massachusetts 
and New Jersey are 76.52 per cent 
and 74.90 per cent respectively. States 
with the smallest proportion of 
individual practitioners are Iowa, 
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56.20 per cent; Arizona, 58.50 per 
cent; Louisiana, 58.66 per cent; Del- 
aware, 59.33 per cent; and Kansas, 
59.76 per cent. 

The highest percentages of “part- 
ners” are in Iowa, 39.93 per cent; 
Louisiana, 36.20 per cent; Kansas, 
35.83 per cent; and Arizona, 35.38 
per cent. The lowest “partner” per- 
centages are in Massachusetts, 18.52 
per cent; Maryland, 19.16 per ceni; 
Wyoming, 20.12 per cent; and Ver- 
mont, 20.92 per cent. 





Category 


Individual 
Partner 
Associate 


Total 
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TABLE IV 


PRIVATE PRACTICE 





200,000 Population 




















Over Under 
Total Number Percent Number Percent 
120,340 61,746 67.88%, 58,594 68.11%, 
47,311 23,063 25.36% 24,248 28.18% 
9,344 6,150 6.76% 3,194 3.71% 
176,995 90,959 100.00%, 86,036 100.00°;% 
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State 





Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
District of Columbia 
Florida 
Georgia 
Idaho 
Illinois 
Indiana 
lowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 


‘Nebraska 


Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 

Utah 

Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 


Total U. S. (excluding 
Alaska and Hawaii) 


TABLE V 


PRIVATE PRACTICE 





Individual 


1.091 
430 
1,003 
8,855 
1,212 
1,408 
124 
2,889 
3,224 
2,172 
343 
8,781 
2,259 
1,569 
1,139 
1,920 
1,358 
615 
2,158 
5,354 
3,921 
1,968 
917 
3,227 
463 
1,013 
188 
286 
4,837 
373 
21,396 
1,543 
336 
6,264 
2,021 
1,112 
5,633 
474 
772 
426 
1,894 
5,148 
484 
239 
2,213 
1,560 
914 
2,345 
249 


120,125 


% 
61.12 
58.50 
70.34 
70.51 
65.34 
65.22 
59.33 
65.76 
68.86 
69.79 
68.46 
65.52 
63.53 
56.20 
59.76 
74.08 
58.66 
75.37 
77.02 
76.52 
69.72 
67.54 
64.62 
67.98 
69.00 
61.88 
66.20 
65.45 
74.90 
68.44 
70.85 
66.17 
70.14 
65.44 
69.05 
67.35 
66.80 
65.38 
62.31 
67.40 
66.34 
62.77 
66.12 
73.54 
72.82 
61.56 
62.86 
63.47 
77.09 


67.99 


Partner 
» A 
593 33.22 
260 35.38 
380 26.65 
2,932 23.34 
533 28.73 
599 27.74 
54 25.84 
1,155 26.29 
1,196 25.54 
825 26.51 
149 29.74 
3,780 28.20 
1,184 $3.30 
1,115 39.98 
683 $5.83 
590 22.76 
838 36.20 
181 22.18 
537 19.16 
1,296 18.52 
1,484 26.39 
821 28.17 
454 32.00 
1,160 24.44 
182 27.12 
539 $2.93 
77 27.11 
124 28.37 
1,358 21.03 
139 25.50 
7,478 24.76 
721 30.92 
133 27.77 
2,696 28.17 
802 27.40 
465 28.17 
2,172 25.76 
191 26.34 
423 34.14 
188 29.75 
786 27.53 
2,520 30.72 
217 29.64 
68 20.92 
673 22.15 
795 31.37 
449 30.88 
1,164 31.50 
65 20.12 
47,224 26.73 
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Associate 
101 5.66 
15 6.12 
43 5.01 
772 6.15 
110 5.93 
152 7.04 
31 14.83 
349 7.95 
262 5.60 
115 3.70 
9 1.80 
841 6.28 
118 3.17 
108 3.87 
84 4.41 
82 3.16 
119 5.14 
20 2.45 
107 $.82 
347 4.96 
219 3.89 
125 4.29 
48 3.38 
360 7.58 
26 3.88 
85 5.19 
19 6.69 
27 6.18 
263 4.07 
33 6.06 
1,325 4.39 
68 2.91 
10 2.09 
612 6.39 
104 3.55 
74 4.48 
627 7.44 
60 8.28 
44 3.55 
18 2.85 
175 6.13 
534 6.51 
31 4.24 
18 5.54 
153 5.03 
179 7.07 
9] 6.26 
186 5.03 
9 2.79 
9,333 5.28 


Total 





1,785 
735 
1,426 
12,562 
1,855 
2,159 
209 
4,393 
4,682 
$,112 
501 
13,402 
$,556 
2,792 
1,906 
2,592 
2,315 
816 
2,802 
6,997 
5,624 
2,914 
1,419 
4,747 
671 
1,637 
284 
437 
6,458 
545 
30,199 
2,332 
479 
9,572 
2,927 
1,651 
8,432 
725 
1,239 
632 
2,855. 
8,202 
732 
325 
3,039 
2,534 
1,454 
3,695 
$23 


176,680 
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HART I 


AGE OF LAWYERS (195i) 


197,708 — TOTAL DATA AVAILABLE 
~ NO DATA AVAILABLE 
204,111 - TOTAL LAWYERS’ LISTINGS 
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Delaware heads the list indicating 
the highest proportion of “associ- 
ates” in private practice with 14.83 
per cent; followed by Rhode Island, 
with 8.28 per cent; the District of 
Columbia, with 7.95 per cent; and 
Missouri, with 7.58 per cent. States 
with the smallest percentage of “‘as- 
sociates” are Idaho, 1.80 per cent; 
Maine, 2.45 per cent; and North 
Dakota, 2.09 per cent. These figures 
are detailed in Table V, page 1053. 

Of the 47,352 entries indicating 
lawyers not in private practice, 12,- 
997 are “salaried”, 7,471 are in “‘ju- 
dicial office”, 19,910 are in “govern- 
ment service”, and 6,974 are “in- 
active or retired”. 

These categories, and the sub- 
divisions under them, are explained 
by Martindale-Hubbell as follows: 

“Salaried” includes lawyers in 
“private industry”, “educational in- 
stitutions”, and “other private em- 
ployment”. “Private industry” is 
used for attorneys in corporate legal 
departments and for members of the 
Bar employed in a nonlegal capacity 





by business concerns. Members of 
the faculty and those employed in 
some other capacity by colleges and 
law schools have been designated un- 
der the heading of “educational in- 
stitutions”. And “other private em- 
ployment” indicates those connected 
with a religious, charitable or other 
organization not within either of the 
other two subdivisions. 

Under the “judicial” category, 
“city” includes police magistrates, 
recorders, and justices of the peace 
as well as city judges; “county or 
state” includes circuit court com- 
missioners and probate judges; and 
“federal” includes United States 
commissioners and referees in bank- 
ruptcy. 

“Government service’’—in all three 
of its subdivisions—is used for all 
government officials and employees 
with the exception of judges, in- 
cluding Cabinet members, governors 
and other state and federal execu- 
tive officers, Members of Congress 


and the state legislatures, district - 


attorneys and their staffs, and repre- 





















TABLE VI 
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EDUCATION 
Education Nation Cities with more Cities with less 
than 200,000 than 200,000 
population population 
Attended College 149,320 82.60% 76,982 80.69% 72,338 84.73% 
Received College Degrees 88,938 49.20% 48,405 50.73% 40,533 47.47% 
Attended Law School 170,977 94.58% 93,077 97.56% 77,900 91.24% 
Received Law Degrees 145,467 80.46% 80,803 84.69% 4,664 75.74% 
Total Data Available 180,774  100.00% 95,402 100.00% 85,372 100.00% 
No Data Available 23,337 11,749 11,588 
Total Lawyers’ Listings 204,111 107,151 96,960 
Tas_e VII 
AGE 
Year Born Age in 1951 Nation Cities with More Than —_ Cities with Less Than 
200,000 Population 200,000 Population 
Ante 1875 Over 76 5,858 2.96% 2,322 2.28% 3,536 3.69%, 
1875-1884 76-67 15,486 7.83% 6,846 6.71% 8,640 9.03% 
1885-1894 66-57 27,299 13.81% 14,003 13.73% 13,296 13.89% 
1895-1904 56-47 43,190 21.85% 24,307 23.83%, 18,883 19.73% 
1905-1914 46-37 56,909 28.78% 31,093 30.49%, 25,816 26.97% 
Post 1914 Under 37 48,966 24.77% 23,414 22.96% 25,552 26.69% 
Totals 197,708 100.00% 101,985 100.00% 95,723 100.00%, 
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sentatives of the various “alphabeti- 
cal agencies”. The figures for “feder- 
al government service” also include 
members of the Armed Forces. 

The detailed statistics on lawyers 
not exclusively engaged in private 
practice are set forth on Chart II. 

Educational data received from 
180,774 lawyers reveal the following: 

1. Far more American lawyers at- 
tended law school than attended col- 
lege. 

2. The percentage of members of 
the Bar receiving law degrees is 
much higher than the percentage re- 
ceiving college degrees. 

3. Lawyers in cities with more 
than 200,000 population have more 
formal legal education than lawyers 
in the smaller communities and a 
higher percentage of college degrees 
received. However, lawyers in cities 
with less than 200,000 population 
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or three minutes presented an extra- 
ordinary spectacle. Chief Justice Mar- 
shall, with his tall and gaunt figure 
bent over as if to catch the slightest 
whisper, the deep furrows of his cheek 
expanded with emotion, and eyes suf- 
fused with tears; Mr. Justice Wash- 
ington at his side,—with his small and 
emaciated frame, and countenance .. . 
like marble . . . leaning forward with 
an eager, troubled look; and the re- 
mainder of the court, at the two ex- 
tremities, pressing, as it were, toward 
a single point, while the audience be- 
low were wrapping themselves round 
in closer folds beneath the bench to 
catch each look, and every movement 
of the speaker’s face. If a painter 
could give us the scene on canvas,— 
those forms and countenances, and 
Daniel Webster as he then stood in 
the midst, it would be one of the most 
touching pictures in the history of 
eloquence . the pathetic depends 
not merely on the words uttered, but 
still more on the estimate we put upon 
him who utters them. There was not 
one among the strong-minded men of 
that assembly who could think it un- 
manly to weep, when he saw standing 
before him the man who had made 
such an argument, melted into the 
tenderness of a child. 


Mr. Webster had now recovered his 


have higher college attendance rec- 
ords. 

See Table VI and Chart III for the 
detailed education statistics. 

Some explanation for these figures 
can be found in the rules and regula- 
tions for admission to the Bar. Gen- 
erally speaking the states with the 
largest number of big cities have 
adopted the more stringent require- 
ments and have made formal legal 
training a necessary prerequisite to 
admission. But this is not the whole 
answer, and this is not the final con- 
clusion of the Survey of the Legal 
Profession. The comments and anal- 
yses of the Bar have yet to be gath- 
ered and evaluated. 

Lawyers in the 37- to 56-year-old 
age group are more likely to be 
found in the cities with a population 
of more than 200,000 than in the 
smaller towns, while both the oldest 


composure, and fixing his keen eye 
on the Chief Justice, said, in that 
deep tone with which he sometimes 
thrilled the hearts of an audience,— 

“Sir, I know not how others may 
feel” (glancing at the opponents of 
the college before him), “but, for my- 
self, when I see my Alma Mater sur- 
rounded, like Caesar in the senate- 
house, by those who are reiterating 
stab upon stab, I would not, for this 
right hand, have her turn to me, and 
say, Et tu quoque, mi filii! And thou 
too, my son!” 

He sat down. There was a death- 
like stillness throughout the room for 
some moments; every one seemed to 
be slowly recovering himself, and com- 
ing gradually back to his ordinary 
range of thought and feeling.®? 

SCENE 2 
Pending the Decision 
September, 1818, in Rowley Hall, 
Hanover, N. H., President Brown 
and Daniel Webster are in consulta- 
tion. 


President Brown asks Webster 
about the argument in Washington. 
Webster sketches the course of the 
three-day hearing. In his own open- 
ing he had combined Mason’s and 
Smith’s arguments in the State court 
with his and had concluded with a 
“Caesar in the Senate-House” perora- 
tion somewhat as he had done at 
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and youngest lawyers in America 
seem to have a preference for the 
smaller communities. 

“Age” statistics received from 197,- 
708 lawyers seem to indicate that 
the cities, towns and villages of less 
than 200,000 population are the 
places where lawyers live longer, 
where older lawyers go to retire and 
where younger practitioners go to 
make their start in life. 

The statistics on years of birth are 
shown in Table VII and Chart IV. 

These are the statistics. But before 
they can be used by the profession 
as guides in determining the ade- 
quacy of legal services, in solving 
placement problems, etc., they must 
be subjected to careful study by the 
nation’s legal population. The Sur- 
vey of the Legal Profession invites 
the comments and analyses of the 
Bar. 


Exeter in 1817. 

The University trustees had 
thought it a needless expense to send 
to Washington Sullivan and Bartlett, 
who had so ably represented them in 
New Hampshire. In their stead, Rep- 
resentative Holmes, of the District of 
Maine, had spoken three hours in 
reply to Webster. His presentation 
was more of a stump speech than a 
legal argument. In the midst of it, 
Justice Bell, of New Hampshire, who 
was in the audience, seized his hat 
and dashed out of the courtroom. 
The newly installed Attorney Gen- 
eral Wirt closed for the University. 
Although an eloquent speaker and a 





32. There is no stenographic or official report 
of this peroration. The above version came, un- 
solicited, to Senator Rufus Choate of Massachusetts, 
from Chauncey A. Goodrich, Professor of Rhetoric 
and Oratory at Yale, who, thirty-four years before, 
at the age of 28, had gone to Washington espe- 
cially to hear the case argued. This version reached 
Senator Choate in time for inclusion in his eulogy 
of Webster at Dartmouth College July 27, 1853, 
whence its fame. 15 Writings and Speeches of 
Daniel Webster (1903) 11-13. See also, Wilson, 
“Daniel Webster and Dartmouth", 3 The Colophon 
7-23 (1938). Webster came to regard his argumen: 
in this case as the “‘greatest effort’’ of his career. 
1 Fuess, Daniel Webster (1930), 245. 

In about 1830, Justice Story set down his impres- 
sion of the same scene. It is on file in manuscript 
form in the Library of Congress and is published in 
Wheeler, Daniel Webster, The Expounder of the 
Constitution (1905) 29-32. 
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competent lawyer, he had argued six 
cases in the Supreme Court between 
February 2.and March 11, and had 
not had the time needed to study this 
case. For example, he had built part 
of his argument on the theory that 
the King, rather than Eleazar Wheel- 
ock who had originated the school, 
taught in it and raised the funds 
for it, was its founder. When it 
was pointed out to him that the 
charter itself named Wheelock as the 
founder, Wirt shifted his ground and 
asked that he be allowed to resume 
his argument the next day. Wirt also 
had inserted an emotional touch in 
his peroration when he sought to 
turn back on Webster the latter’s 
reference to Caesar. Evidently re- 
ferring to the late President Wheel- 
ock’s disappointment when Webster 
had failed to appear with him before 
a Legislative Committee in 1816, 
Wirt summoned up the ghost of John 
Wheelock to point his finger at Web- 
ster and to quote, in closing, Caesar's 
famous ejaculation “Et tu, Brute?’ 

In contrast to the inadequacy of 
the arguments for the University, 
Joseph Hopkinson closed for the 
College trustees with an admirable 
summary showing an understanding 
of every part of the case. 

The next day, the Chief Justice 
announced that the Justices had con- 
ferred on the case, that some had not 
come to an opinion on it, that those 
who had opinions did not agree and 
the cause must therefore be contin- 
ued until the next term.** 

Webster had written to Judge 
Smith that “The chief and Washing- 
ton, I have no doubt, are with us. 
Duvall and Todd perhaps against 
us; the other three holding up. I can- 
not much doubt but that Story will 
be with us in the end, and I think we 
have much more than an even chance 
for one of the others.’’%5 

Webster recognizes that the New 
Hampshire Court’s opinion is “able, 
ingenious, and plausible” and is re- 
ceiving wide circulation in printed 
form. To offset this, he has sent to 
Justice Story five copies of a pri- 
vately printed edition of his own 
argument.%¢ 

Brown advises Webster that Chan- 
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cellor James Kent of the New York 
Court of Chancery has read the New 
Hampshire decision and has indi- 
cated an inclination to agree with 
it. He fears that Kent's view may 
reach Justices Livingston or John- 
son, who occasionally confer with 
the Chancellor on legal questions 
of the day. To offset this, Webster 
agrees that Brown should visit the 
Chancellor at Albany and leave with 
him the College’s printed arguments. 

Webster reports also that three 
new test suits have been filed on be- 
half of the College. These are actions 
in ejectment filed in the Federal Cir- 
cuit Court because of diversity of 
citizenship, all with the purpose of 
broadening the scope of review by 
the Supreme Court of the United 
States in the event that the College 
loses on the constitutional issue now 
under advisement. 

Finally they discuss the report that 
the University is retaining William 
Pinkney, a leader of the Maryland 
Bar,*" to seek a rehearing of the case 
in the Supreme Court. 

SCENE 3 
The Final Decision 

February 2, 1819, 10:55 a.m. In the 

newly decorated Supreme Court 

Chamber in the Capitol at Washing- 

ton. It is the second day of the 

term. Many lawyers and spectators, 
including Webster, Hopkinson and 
Pinkney, are assembled. 

Webster and Hopkinson express 
to each other the hope that the Dart- 
mouth College decision will come 
down. Pinkney stands close to the 
bench with a view to catching the 
eye of the Chief Justice in order to 
move for a rehearing in the College 
case. At 11 the Court is announced 
and enters. All of its members are 
present except Justice Todd. Mr. 
Pinkney steps forward to address 
the Court. The Chief Justice looks 
the other way and announces that 


the Court has reached a decision in 
Case No. 25, The Trustees of Dart- 
mouth College v. William Wood- 
ward. His opinion covers about 
thirty pages. He cites no cases but 
demonstrates his propositions with 
characteristic clearness. Obviously 
the decision is a landmark. Among 
its principal points are the following: 
..- On the judges of this Court . . . 

is imposed the high and solemn duty 
of protecting, from even legislative 
violation, those contracts which the 
constitution of our country has placed 
beyond legislative control; and, how- 
ever irksome the task may be, this is 


a duty from which we dare not shrink. 
. * sd 


lt becomes then the duty of the 
Court most seriously to examine this 
charter, and to ascertain its true char- 
acter, 

* ¢ @ 

From this review of the charter, it 
appears, that Dartmouth College is an 
eleemosynary institution, incorporated 
for the purpose of perpetuating the 
application of the bounty of the do- 
nors, to the specified objects of that 
bounty; that its trustees or governors 
were originally named by the founder, 
and invested with the power of per- 
petuating themselves; that they are 
not public officers, nor is it a civil 
institution, participating in the admin- 
istration of government; but a charity 
school, or a seminary of education, 
incorporated for the preservation of 
its property, and the perpetual ap- 
plication of that property to the ob- 
jects of its creation. 

o . 6 


This is plainly a contract to which 
the donors, the trustees, and the 
crown, (to whose rights and obliga- 
tions New-Hampshire succeeds,) were 
the original parties. It is a contract 
made on a valuable consideration. It 
is a contract for the security and dis- 
position of property. It is a contract, 
on the faith of which, real and per- 
sonal estate has been conveyed to 
the corporation. It is then a contract 
within the letter of the constitution, 
and within its spirit also, unless the 
fact that the property is invested by 





33. Wilson, “Daniel Webster and Dartmouth'', 
3 The Colophon 20-22 (1938). 

34. From the National Intelligencer, quoted in 
Shirley, 238. 

35. Shirley, 238-239. 

36. Referring to these copies, Webster had writ- 
ten to Justice Story ‘If you send one of them to 
each of the five judges as you think proper, you 
will of course do it in a manner least likely to lead 
to a feeling that any indecorum has been com- 
mitted by the plointiffs’’. Wilson, ‘Daniel Webster 
and Dartmouth’, 3 The Colophon (1938) 13 note; 


4 Beveridge, The Life of John Marshall (1919) 257; 
1 Private Correspondence of Webster 287. 

37. An Anti-Federalist, Pinkney had served in 
Congress in 1791, as Attorney General of Mary- 
land, 1805; as Commissioner to London under Jay's 
Treaty, 1796-1804; as Joint Minister to Great Britain 
with James Monroe, 1806-1807; as Minister Pleni- 
potentiary, 1807-1811; as Attorney General of the 
United States, 1811-1814; in Congress, 1815-1816; 
and Minister Plenipotentiary to Russia, 1816-1818. 
Later he was to serve as United States Senator, 
December 1819-1822. 
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the donors in trustees ‘or the promo- 
tion of religion and education, for 
the benefit of persons who are per- 
petually changing, though the objects 
remain the same, shall create a par- 
ticular exception, taking this case out 
of the prohibition contained in the 
constitution. 

eee 


. . . It is not enough to say, that 
this particular case was not in the 
mind of the Convention, when the 
article was framed, nor of the Ameri- 
can people, when it was adopted. It 
is necessary to go farther, and to say 
that, had this particular case been 
suggested, the language would have 
been so varied, as to exclude it, or it 
would have been made a special ex- 
cepuon, eee 

* 7 sd 


The opinion of the Court, after 
mature deliberation, is, that this is a 
contract, the obligation of which can- 
not be impaired, without violating the 
constitution of the United States... . 

... We next proceed to the inquiry, 
whether its obligation has been im 
paired by those acts of the legislatar¢ 
of New-Hampshire, to which the spe- 
cial verdict refers. 

eee 

By the revolution, the duties, as 
well as the powers, of government de- 
volved on the people of New-Hamp- 
shire. It is admitted, that among the 
latter was comprehended the tran- 
scendent power of parliament, as 
well as that of the executive depart- 
ment .... But the constitution of the 
United States has imposed this addi- 
tional limitation, that the legislature 
of a State shall pass no act “impairing 
the obligation of contracts.” 

eee 


. .. The whole power of governing 
the college is transferred [by the 
amendments] from trustees appointed 
according to the will of the founder, 
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Each case must turn on its own 
facts. Im cases where there is any 
doubt, the question should be re- 
solved against the propriety of such 
specification. 

We realize that it is quite common 
practice for manufacturers’ associa- 
tions so to specify the names of their 
general counsel, who are usually 
leading firms of the highest standing. 
We have no thought that any of 





expressed in the charter, to the execu- 
tive of New-Hampshire. . . . The will 
of the State is substituted for the will 
of the donors, in every essential op- 
eration of the college. This is not an 
immaterial change. . . . The charter 
of 1769 exists no longer. It is reor- 
ganized; and reorganized in such a 
manner, as to convert a literary in- 
stitution, moulded according to the 
will of its founders, and placed under 
the control of private literary men, 
into a machine entirely subservient 
to the will of government. This may 
be for the advantage of this college 
in particular, and may be for the ad- 
vantage of literature in general; but 
it is not according to the will of the 
donors, and is subversive of that con- 


tract, on the faith of which their 
property was given. 
* * + 
It results from this opinion, that 
the acts of the legislature of New- 


Hampshire . . . are repugnant to the 
constitution of the United States; and 
that the judgment on this special ver 
dict ought to have been for the plain 
tiffs. The judgment of the State Court 
must, therefore, be reversed. 4 Wheat. 
625, 630-631, 640-641, 643-644, 650, 
651-653, 654. 


No other opinions are read.** Jus- 
tice Duvall notes his dissent. No men- 
tion is made of Justice Todd. The 
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case is closed. The Dartmouth Col- 
lege charter of 1769 is a contract 
forever binding upon both the trus- 
tees and the State.5® 
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38. Separate opinions by Justices Washington 
and Story were filed later with the Clerk and are 
now published with the opinion of the Court. Justice 
Johnson concurred, for the reasons stated by the 
Chief Justice. Justice Livingston concurred, for the 
reasons stated in the three written opinions. 4 
Wheat. 654-713, and see 666. In connection with 
Story's opinion, see also his comments in 1833 in 
Allen v. McKeen, 1 Sumner 276. 

39. The defendant Woodward having died Av- 
gust 9, 1818, the Court, on motion of Webster, 
entered the order of reversal and remand February 
25, 1819, nunc pro tunc as of the February Term, 
1818. 

Justice Story later disposed of the additional 


them had any doubt of the propri- 
ety of permitting their names to be 
mentioned in this or any similar cur- 
rent case. The very fact, however, 
that a relaxation of the general rule 
in this case would affect only leading 
law firms is, we believe, a reason for 
caution in approving exceptions. 
The American Bar Association, and 
this Committee, are steadfast in the 
determination not to permit the de- 
terioration of professional standards 
under the impact of current busi- 
ness competition. To maintain the 


cases pending on circuit. The College had won its 
decision upon a narrower ground than it had 
originally expected. Counsel's careful preparation 
and presentation of it had been well rewarded 
The trustees, unable to compensate their counsel! 
with substantial fees, voted to have a portrait of 
each painted by Gilbert Stuart at the College's 
expense. Today, portraits of Webster, Hopkinson, 
Mason and Smith, although not by Stuart, are to 
be seen in Dartmouth Hall, There they constitute 
a deserved tribute to their subjects and to the 
principle that whatever is worth doing at all is 
worth doing well. Lord, History of Dartmouth 
College (1913) 177-178, 246; 1 Fuess, Daniel Web- 
ster (1930) 224, 243. 


co-operation of the membership 
at large in this objective, the leaders 
in the profession must always set 
the example. 

Accordingly, the Committee, after 
extended discussion and mature de- 
liberation, has concluded to advise 
the state association that, in the ab- 
sence of special circumstances which 
do not appear in the case submitted, 
the lawyers should request the manu- 
facturers to omit their names, not 
only from their letterheads, but also 
from their bulletins. 
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(Continued from page 1014) 
claimants is interestingly confirmed 
by the recently published mono- 
graph on Workmen’s Compensation 
for the Survey of the Legal Profes- 
sion. An experienced compensation 
attorney there observed,*! 

The utopia of speed and simplicity 
sought by the legislators has eluded 
the injured worker, and legal repre- 
sentation remains indispensable. In 
fact, boards or commissions gener- 
ally have come to frown upon an 
employee’s appearing without coun- 
sel... 

We who have worked on the 
Illinois Study have revealed its find- 
ings with misgivings. Someone may 
say, since workmen’s compensation 
is inefficient, let us go back to the 
common law, or substitute employ- 
ers’ liability laws along the lines of 
the federal act. Others will at least 
accuse us of favoring such a course. 

Let us be emphatic. The Illinois 
Study does not show that federal 
employers’ liability is a better sys- 
tem than workmen’s compensation. 
It shows only that in Illinois the em- 
ployers’ liability system costs less per 
dollar of benefit conferred. Work- 
men’s compensation may still be a 
better system because it compensates 
claims which are not paid at all un- 
der the employers’ liability system, 
or because it pays with less delay, or 
because the limitation on size of pay- 
ments discourages claim-racketeer- 
ing, or for many other reasons. The 
Illinois Study touches only one of the 
many supposed advantages of work- 
men’s compensation. 

More important, the Illinois Study 
fails to prove that the high operating 
expense of the workmen’s compensa- 
tion system is caused by the structure 
of the system. Perhaps it is caused 
by the small size and wide dispersal 
of the employing units covered by 
the system, low level of permitted 
payments, or by the failure of em- 
ployers to attack abusive claim pro- 
curement practices, or by other fac- 
tors. An employers’ liability system 
would not necessarily remove these 
causes of expense. 

What we think the Illinois Study 
shows is more negative. It shows 
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that the workmen’s compensation 
system does not, as so widely sup- 
posed, automatically bring about 
a reduction in operating expenses. 
More broadly, the Study suggests 
that there is little merit in systems 
alone. They may be operated effi- 
ciently or inefficiently. 

Illinois Study 

Does Not Solve the Problem 

The Illinois Study does not propose 
a program. What should be done, 
in the light of its indications, is a 
matter of personal opinion, of which 
the writer must speak in the first per- 
son singular. 

The abuses of the Federal Em- 
ployers’ Liability Act should be at- 
tacked by direct measures. The un- 
ethical procurement of claims can 
be attacked directly, by prosecuting 
those who engage in it. There is no 
adequate reason to believe in the 
availability of a short cut. Indeed, 
the Illinois Study strongly hints (al- 
though it does not address itself di- 
rectly to the question) that work- 
men’s compensation claims in II- 
linois are much more completely 
“sewed up” by certain practitioners 
than are employers’ liability claims. 

Perhaps the most definite lesson of 
the Illinois Study is the relative un- 
importance of the taxpayers’ ex- 
penses in the total picture of work 
accident reparation. Even under the 
more expensive system, they are less 
than a fourth of claimants’ expenses, 
less than a seventh of employers’ ex- 
penses, and less than a twelfth of to- 
tal operating expenses.%? In the em- 
ployers’ liability system, however 
dramatic they may be in individual 
cases, they are minuscule in the total 
picture.38 

The big problem in work injuries 
is to reduce the expense of settlement 
for both claimants and employers. 
To this end, the first step must be to 
reduce the basic uncertainties which 
permit parties to make such widely 
different estimates of the values of 
their claims. 

Here we may refer to another por- 
tion of the Illinois Study, which deals 
with the causes of dispute in both 
systems of reparation. In both, the 
question that most impedes settle- 





ment, and occupies most time in the 
tribunals, is the determination of 
the extent of disability. This ques- 
tion appears to be even more trouble- 
some in workmen’s compensation, 
notwithstanding the statutory ampu- 
tation schedules, than in employers’ 
liability. In both, the battle of the 
expert witnesses is conspicuous.*4 

For the solution of this problem, I 
have no prescription. I believe it 
must be approached by conferences 
of thoughtful lawyers and doctors, to 
discover some means of obtaining 
impartial expert witnesses. The stat- 
utory provision in Illinois for ap- 
pointment of an impartial physi- 
cian®® is largely unused. How could 
it be used, when the act specifies a 
fee (for all but “extraordinary” 
cases) of $5.00 for the doctor’s ex- 
amination and testimony? Such a 
provision must be credited either to 
blissful ignorance or to a bizarre 
sense of humor. 

A second step in reducing the ex- 
pense of settlement must be the 
gaining of a better understanding of 
the role of attorneys and official tri- 
bunals in the settlement process. The 
Illinois Study demonstrates that the 
increase in attorney participation 
and in official action is accompanied 
by greatly increased operating ex- 
penses**—a conclusion which com- 
mon sense confirms. Is formal pro- 
cedure worth this cost? How much 
underpayment of claims results from 
unsupervised settlements, such as 
prevail under the Federal Employ- 
ers’ Liability Act? The Illinois Study 
does not attempt to answer this ques- 
tion, and it merits thorough investi- 
gation. 

This question is closely related to 
another. How much of the high ex- 
pense ratio in workmen’s compensa- 
tion is due to payment of very small 
claims? The Illinois Study concludes 





31. Bear, ‘Workmen's Compensation and the 
Lawyer", 51 Col. L. Rev. 965, at 969 (1951). 

32. See the table, presented earlier in the text, 
‘Operating Expenses of Two Work Injury Systems 
in Ilinois’*. 

33. Same. 

34. Illinois Study 50-53. 

35. Illinois Workmen's Compensation Act (1951) 
§19 (c), I. Rev. Stat. (1951, St. Bar ed.) c, 48 
§ 138.19 (c). 

36. Mlinois Study, 46-49. 
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that the small claims are not a domi- 
nant factor in the expense ratio, 
but may be significant contribu- 
tors.37 This will lead us to an im- 
portant value question. Is the net 
effect of payment worth while when 
the cost of handling approximates 
the amount paid—an “overhead” of 
100 per cent? This is a question 
which only a legislature can answer. 
But a legislature cannot intelligently 
answer it without knowing the facts 
about claim size and handling costs. 
The statutes have generally excluded 
payment of claims for less than a 
week’s disability. Is this line of de- 
marcation drawn in the right place? 

Assuming that we have solved the 
problem of what claims are worth 
their handling cost, we will be back 
again to our problem of how to 
handle them, with particular regard 
to the participation of attorneys and 
public officials. One possible solution 
is to facilitate direct settlement of 
claims by removing the requirement 
of commission approval of lump sum 
settlements,’§ (or by totally eliminat- 
ing such settlements), and by reduc- 
ing the availability of arbitration 
procedures. Perhaps attorney repre- 
sentation at the arbitration level 
could be discouraged if it is found 
to be undesirable. To deal intelli- 
gently with this problem, we shall 
have to know more than we now do 
about the reasons for the channeling 
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(Continued from page 1002) 

an ordinary and necessary business 
expense sufficient to justify a deduc- 
tion from the gross income under 
Section 234(a)(1) of the Revenue 
Act of 1921. At that time the popu- 
lation of Corning was 15,000 and 
the company’s 2,167 employees were 
frequently injured. Its medical facil- 
ities were inadequate and the cost 
of making them adequate would 
have been prohibitive. J. Robb said, 
“Business corporations may have au- 
thority to make donations of money 
or property to enterprises reasonably 
calculated to further their general 
business interest. . . . If the moral 
welfare of such a large number of 





of nearly all compensation claims to 
attorneys through labor union activ- 
ities. 

It may be that our investigation 
will show that attorney representa- 
tion is desirable for nearly all claims, 
at least for all the claims which 
would be compensable under a re- 
vised standard. In that case, we 
should consider seriously whether a 
less expensive formula for paying 
lawyers could be devised. At present, 
a contingent fee is standard. Could a 
salaried attorney handle them for a 
lower cost? That is the way the em- 
ployers’ counsel are paid. But a sim- 
ilar solution for workmen is impeded 
by prevailing rules of legal ethics. 
An association (like a union) is not 
permitted to supply services of a 
salaried lawyer to its members as an 
association service.*® Without chal- 
lenging the general principles of eth- 
ics on which this rule is based, we 
might properly inquire whether it 
is properly applied to the field of 
work injuries. It is obvious that work 
injury claims are not presently han- 
dled by attorneys personally selected 
by workmen. Ethical rules designed 
for other situations may not fit this 
one. 


The Illinois Study has wider im- 
plications. Much has been written 
about the superior efficiency of ad- 
ministrative procedures as opposed 
to court proceedings.*® The Study 


employees and their dependents 
would have justified a contribution 
for the erection and support of a 
church, we think it equally plain 
that a contribution having for its 
direct object the physical well-being 
of employees and their dependents 
would likewise be justified. . . ”. In 
American Rolling Mills Co. v. Com- 
missioner,*® it was held that a sub- 
stantial contribution ($360,000) to 
the community chest was an “ordi- 
nary and necessary expense of the 
business” and was intra vires the 
corporation. In that case, half the 
corporation’s employees were resi- 
dents of the city. 

But in Commissioner of Internal 
Revenue v. F.& R. Lazarus & Co., ®! 
the court found that the benefit to 
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casts deep doubt on the generaliza- 
tions which have been made on this 
topic. It would be well worth the 
while of the American people to 
finance studies of work injuries in 
other states, and of administrative 
procedures in other matters, to find 
out under what circumstances and 
by what standards administrative 
procedures are more efficient. Unin- 
formed dogmatization on either side 
of this question can no longer be 
justified. 

Accident litigation is today the 
major business of courts in the 
United States. In the work injuries 
field, we have more than a half cen- 
tury of legislative history of at- 
tempts to improve administration. 
In the automobile accident field, we 
are at full gallop in expanding lia- 
bility, requiring insurance and con- 
templating compensation systems. 

Yet, when one of the well-known 
“facts” of work injury administra- 
tion is investigated, it appears to be 
the opposite of the truth. Many of 
our related beliefs, on which legis- 
lation is to be constructed, may be 
equally dubious. But we can inform 
ourselves. We can demand and get 
scientific observation of the facts 
bearing on these legal problems. 





37. Illinois Study, 49-50. 

38. Il. W.C.A, (1951) §9, Ill. Rev. Stat. (1951, St. 
Bar ed.) c. 48, §138.9. 

39. People ex rel. Chicago Bor Association v. 
Chicago Motor Club, 362 til. 50, 99 N. E. 1 (1935). 

40. See note 16, above. 


the corporation was too remote 
where a maximum of only 1,600 em- 
ployees and their dependents could 
be helped out of a population of 
300,000. Some of the early cases 
held that a corporation must show 
it was under a duty to provide the 
care granted by the charitable con- 
tribution.5? Cases of this type will 
probably not arise again due to the 





30. 41 F. 2d 314 (6th Cir. 1930} and see Wach- 
ovia Bank and Trust Co. v. Steele's Mills, 225 N. C. 
302, 34 S, E. 2d 425, upholding a general contribu- 
tion for benefit of employees in an isolated com- 
munity. 

31. 101 F. 2d 728 (6th Cir. 1939) and see Old 
Mission Portland Cement Co. v. Commissioner, 69 
F. 2d, 676 (9th Cir. 1934). 

32. Fire Companies Building Corp. v. Commis- 
sioner, 18 B. T. A. 1258 (1930); Helvering v. Evening 
Stor Newspaper Co., 78 F. 2d 604 (4th Cir. 1935} 
cert. denied 296 U. S. 628, 56 S. Ct. 151. 
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Act of 1936. Here the requirements 
to permit deductions for contribu- 
tions to charities organized for ele- 
emosynary, religious, scientific, liter- 
ary or educational purposes within 
certain limits were added.%# 

An obvious limitation on cor- 
porate gifts to community funds is 
found in Grand Rapids Community 
Chest v. Grand Rapids National 
Bank;** “No case goes to the extent 
of sustaining such vicarious generos- 
ity as would be sanctioned by per- 
mitting subscriptions by banks for 
charitable purposes to be paid by 
their depositors. Subscriptions of 
this type, if valid, must be considered 
as conditioned upon continued sol- 
vency of the bank.” 


Contributions Made for the Purpose 
of Improving Business 
There are cases both ways on wheth- 
er a corporation may make contribu- 
tions to a fund to induce another 
business to enter or remain in a 
community. Where there is a clear 
and direct benefit to the corporation, 
distinct from that enjoyed by all 
members of the comuinunity, the 
courts have held such contributions 
to be intra vires. A corporation en- 
gaged in handling business space has 
been upheld in its contribution to a 
fund formed for the purpose of in- 
ducing the stock exchange to locate 
nearby.®5 It was held to be within the 
power of a manufacturing concern 
to contribute to a fund to induce the 
Government to erect a post office 
nearby.** A donation by a land de- 
velopment company to a fund to 
construct a bridge to make its land 
more accessible was upheld in Ft. 
Worth City v. Smith Bridge Co.3* 
A small contribution by a baak to 
procure transportation facilities was 
declared ultra vires.58 

In a leading Massachusetts case, 
Davis v. Old Colony R. R. Co.,** 
it was held that a railroad company 
could not guarantee the subscrip- 
tions to a World Peace Jubilee and 
International Music Festival to be 
held in Boston. There has been 
doubt expressed as to whether the 
Davis case would be followed to- 
day.4@ Hotels have been authorized 
to contribute to enterprises calcu- 
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lated to bring visitors to their com- 
munity.*! Subscriptions to charities 
have frequently been upheld because 
of their advertising value.t? Such 
gifts may be to universities and col- 
leges,* or to other charitable causes. 
Common Law Rule Remains, 
but Its Content Is New 
Thus, the common law still is es- 
sentially that a corporation may 
make donations to charity where it 
is demonstrated that a benefit flows 
to the corporation beyond that en- 
joyed by other members of the com- 
munity. Though such a contribu- 
tion may have the outward form of 
a gift, the courts “recognize in such 
cases that although there is no dollar 
and cent supporting consideration, 
yet there is often substantial indirect 
benefit accruing to the corporation 
which supports such action.” 
Certain factors may very well be 
persuasive in persuading a court to 
declare a contribution to be intra 
vires; the fact that the contribution 
is approved or at least not opposed 
by stockholders;*® the usage among 
competing corporations and other 
corporations in the same commu- 
nity;** and the advertising value and 
good will which will result from the 
announcement of the charitable con- 
tributions.47 Professor Cousens says, 
All the foregoing instances are but 
proofs of the general proposition that 
corporate donations may be made to 
charity where such gifts tend reason- 
ably and directly to promote the cor- 
porate purpose. The modern tendency 
of decision is to a broader view so 
that gifts that would formerly have 
been considered ultra vires are now 





held to be proper. Certain gifts may 
be held improper for special reasons 
of public policy, but the general rule 
is that a corporation may carry on its 
business by the method and means 
commonly used in its field of activity. 
The more restrictive of the earlier 
decisions must now be considered as 
obsolete because of their conflict with 
this principle. Among these are hold- 
ings against gifts to schools, for re- 
ligious worship, to an employee's 
family at the time of his death, and to 
projects tending to bring the corpora- 
tion customers. Every one of these 
decisions is opposed by a more recent 
case or cases concerning the same ques- 
tion. On the other hand, a few iso- 
lated decisions practically permitting 

a corporation to exceed its chartered 

objects cannot be considered as of 

binding authority.48 

The development of American 
statutory law, both at the federal 
tax level and at the state level, is 
perhaps the most significant of all. It 
must be remembered that the federal 
tax courts had reached the point, 
even before the Internal Revenue 
Code was “liberalized”, where the 
word “necessary” relating to busi- 
ness expense meant only “helpful” 
or “appropriate” .* 

In the statutes of some twenty- 
six states and Hawaii,®® the leg- 
islatures have expressed their in- 
tent that extensive corporate giv- 
ing is intra vires and in general 
need be done only on the author- 
ity of the directors. In a number 
of states the primary test seems 
to be whether the gift contributes 
to the public welfare or civic better- 
ment or to charitable purposes. If 
so, it is within the corporate power.®! 





33. See Annotations 68 A. L. R. 742, 111 A. L. R. 
1226. 

34. 16 F. Supp. 183, 188 (W. D. Mich. S. D. 
1936). 

35. Merchont's Building Improvement Co. v. 
Chicago Exchange Building Co., 210 Ill. 26, 7) 
N. E. 22 (1904). 

36. B. S. Green Co. v. 
42 N. E. 176 (1895). 

37. 151 U. S. 294, 14 S. Ct. 339 (1894). 

38. Arkansas Volley & W Ry. Co. v. Formers’ 
and Merchonts’ Bank 21 Okla. 322, 96 Pac. 765 
(1908). See note 30 3! Col L. R. 136, 142 

39. 131 Mass. 258 (1881) 

40. See note 31 Col. tL. R. 136, 142. 

41. Richelieu Hotel Co. v. International Military 
Encampment Co., 40 Ill. App. 268 (1891) aff'd 140 
IM. 248, 29 N. E. 1044 (1892). In re Son Francisco 
Bay Exposition, 50 F. Supp. 344 (Cal. N. D. 1943). 

42. Armstrong Cork Co. v. H. A. Meldrum Co., 
285 F. 58 (W. D. N. Y¥. 1922). 

43. Fairmont Creamery Corp. v. Helvering, 89 F. 
2d 810 (1937). 

44. Greene County National Farm Loan Associo- 


Blodgett, 159 Wil. 169, 


tion v. Federal Land Bank of Louisville, 57 F. Supp. 
783, 789 (1944). 

45. Heinz v. National Bank of Comme ce, supra, 
footnote 17. 

46. Richelieu Hotel v. International Military En- 
campment Co., supra, footnote 41. 

47. Armstrong Cork Co. v. H. A. Meldrum, 
supra, footnote 42. 

48. T. W. Cousens, “‘How Far Corporations May 
Contribute to Charity’’, footnote 12, supro. 

49. Blackmer v. Commissioner, 70 F. 2d 255 
(2d Cir., 1934); A. Harris & Co. v. Lucas, 48 F. 2d 
187 (Sth Cir., 1931). 

50. See appendix for statutory citations 

51. Arkansas Session Act 69, Acts 1951; Cali- 
fornia, ¢. 564, Cal. Laws 1951; Colorado, c. 41, 
§26 (1} Colorado Statutes Annotated; Howaii Ses 
sion Laws 1947, c. 138, Act 104; Illinois, Smith-Hurd 
St., ¢. 32, §157.5; Kansas, c. 214 Laws of Kansos 
1951; Maine, c. 4, Public Laws 1951; Maryland 
Act 23, §9 (a) [Amended c. 135, L. Md. 1951); 
Michigan, Compiled Laws of Michigan, 1948 
§450.10; Missouri, §351.385 Mo. Rev. St. 1949; New 
Mexico, c. 105, Laws of New Mexico 1951. 
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Other states go into exhaustive de- 
tail and provide that, in addition toa 
general power to make charitable 
donations for the public welfare, 
gifts are proper 
limitation that they must be made 
out of earnings,® or that they cannot 
be used for political or propaganda 
purposes,®> or that they cannot ex- 
ceed a given percentage of the tax- 
payer’s net income,®* or that they 
will not inure to the earnings of the 
individual stockholders®®) to such 
diversified recipients as the United 
States or any subdivision thereof, 
or any state of the United States or 
any subdivision or any corporation, 
trust, fund or foundation for re- 
ligious, charitable, scientific, veteran 
rehabilitation services or for literary 
or educational purposes, or for the 
prevention of cruelty to children 
and animals. Other recipients spe- 
cifically named include posts of war 
veterans, or auxiliary units thereof,5* 
organizations operating for artistic, 
civic or patriotic purposes and fra- 
ternal lodges if the money is to be 
used for charitable purposes.** 

Admittedly a few vestiges of the 
common law test remain but only in 
the statutory language of a handful 
of states. Ohio and New Jersey re- 
quire that the directors determine 
that the gift will contribute to the 
protection or advancement of the 
corporate interests and further pro- 
vide that if the proposed gift would 
exceed one per cent of the capital 
and surplus of the corporation, no- 
tice must be given to shareholders 
and if 25 per cent of the voting 
shareholders dissent, the gift must 
be approved by the shareholders.®* 

The farthest point from the com- 
mon law test seems to have been 
reached in Oklahoma where the 
test is in the disjunctive. There the 
directors may expend such sums for 
charitable enterprises ‘“‘as in their 
judgment will benefit or contribute 
to the corporation or public in- 
terest’”’5® (italics added). 

It seems abundantly clear that 
the common law doctrine that a cor- 
poration, to justify a contribution 


(with occasional 
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to charity, must show a direct benefit 
to the corporation and one other 
than that enjoyed generally by the 
community has already passed the 
point where, in the words of Holmes, 
an old form had new content and 
has arrived at that place where even 
the form is changed: This common 
law doctrine, eaten away first by the 
cases authorizing indirect benefit, 
then in the tax courts, has fallen in 
many of the states.*° Today, prin- 
cipally through legislation, the cor- 
poration law relative to charitable 
donations is that a gift to charity is 
justified if it is for the public wel- 
fare or the civic good. In the law of 
charitable contributions, at least, we 
have in a great measure arrived at 
the place where the law views “all 
business as affected with the public 
interest”’.® 


52. Tennessee, Williams Tenn. Code Anno. 

(1934) §4085. 
53. Texas, 

ticle 1349, 

54. Virginia, c. 574 Acts of Assembly 1950. 

55. Virginia, c. 574 Acts of Assembly 1950. 

56. See particularly Virginia c. 574 Acts of As- 
sembly 1950. 

57. Minnesota St. 1949, c. 300.66. 

58. Section 8623-119 Pages Ohio General Code; 
Rev. St. N. Y. 14:3-13 (L. 1949, c. 171); and see 
also McKinney's Consolidated Laws of N. Y., §34; 
and see c. 155, §12A, Massachusetts General Laws 
(Ter. Ed.) which relies pretty much on the common 
law test except where gift is to a relief agency or 
committee. 

59. Oklahoma Session Laws 1949, Title 18 C. A. 

60. A word of caution should be added here as 
there are still several states which have either 
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Arkansas—Regular Session Act No. 69, Acts 1951; 
California—c. 564 Cal. Laws 1951; Colorado— 
c. 41, §26 (1) Colorado Statutes Anno. [l. 1947, 
P. 361, §§1-3 effective February 26, 1947]; Hawaii— 
Sessions Laws of Hawaii, 1947, Series C-138, Act 
104; Ilinois—tll. Anno. Statutes—Smith-Hurd, c. 32, 
157.5; Indiana—Burns Indiana Statutes Annotated, 
§25-211b; Kansas—c. 214 Laws of Kansas 1951; 
Maine—R. S. c. 49, §59 amended jc. 4, Public Laws 
1951); Maryland—Art. 23, §9(a) (amended by c. 135 
Laws of Maryland 1951); Massachusefts—Mass. 
General Laws (Ter. Ed.) c. 155, §§12, 12A (A. 1938, 
c. 164 and A. 1946, c. 278); Michigan—Compiled 
Laws of Michigan 1948, §450.10; Minnesota— 
Statutes 1949, c. 300.66; Missouri—§351.385, Mo. 
Rev. St. 1949; New Jersey—Revised Statutes as 
amended, L. 1949, c. 171, P. 560, approved May 
20, 1949; New Mexico—c. 105 Laws of New Mexico 
1951 amending §54-202; New York—McKinney's 
Consolidated Laws of New York Anno., §34; North 
Carolina—§55-26, General Statutes of North Caro- 
lina; Ohio—Pages Ohio General Code (Annotated) 
§8623-119; Oklahoma—Session Laws 1949, Title 18, 
Chapter A; Pennsylvanio—Purdon's Pennsylvania 
Statutes Annotated, Title 15, §716; South Carolina 
—Acts and Joint Resolutions, 1945—No. 174; 
Tennessee—Williams Tennessee Code Annotated 
(1934), §4085 (Acts 1925, ¢. 59, Modified; 1943, 
c. 88, §2); Texas—Vernon's Civil Statutes of the 
State of Texas Annotated, Article 1349; Virginia— 
c. 574, Acts of Assembly, Va. 1950; West Virginia 
—(Added c. 20, Acts W. Va. Leg. 1949) §3. 





resisted this attack on the common law principles 
or have given in but little. Thus, Massachusetts, 
for example, authorizes its corporations to make 
two types of contributions by statute, the first to 
support free beds in hospitals for use of their em- 
ployees (Mass. G. L., Ter. Ed., c. 155, §12) and 
the second to contribute to funds being raised by a 
relief committee or agency approved by the Com- 
missioner of Public Welfare and formed for the 
purpose of raising money for the betterment of 
social and economic conditions in any community 
in which the corporation is doing business (G. L., 
Ter. Ed., ¢. 155, §12A). The fact that the legis- 
lature authorizes these contributions does not out- 
law all other contributions. But other contributions 
must rest for their validity on the Massachusetts 
common law. 

61. As prophesied by E. M. Dodd, Jr. in “For 
Whom Are Corporate Managers Trustees?’’ 43 
Harv. L. Rev. 1145, 1149. 
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(Continued from page 1020) 
ics and Grievances, asked the House 
to approve a change in Canon 35 
of the Judicial Canons of Ethics. He 
said that the purpose of the change 
was to clarify the language of the 
Canon in reference to the televising 
of court proceedings, and to permit 
an exception in favor of the purely 
ceremonial naturalization proceed- 
ings, for the purpose of publicly 
demonstrating in an _ impressive 
manner the essential dignity and the 
serious nature of naturalization. 
House Approves 
Change in Canon 
The amended Canon, as approved 
by the House, reads as follows, the 
language added by the amendment 
being printed in italics: 

CANON 35. IMPROPER PUBLICIZING OF 

Court PROCEEDINGS. 

Proceedings in court should be con- 
ducted with fitting dignity and de- 
corum. The taking of photographs 
in the courtroom, during sessions of 
the court or recesses between sessions, 
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would not be unharmonious with 
and the broadcasting or televising of 
court proceedings are calculated to 
detract from the essential dignity of 
the proceedings, distract the witness 
in giving his testimony, degrade the 
court, and create misconceptions with 
respect thereto in the mind of the 
public and should not be permitted. 
Provided that this restriction shall 
not apply to the broadcasting or tele- 
vising, under the supervision of the 
court, of such portions of naturaliza- 
tion proceedings (other than the inter- 
rogation of applicants) as are designed 
and carried out exclusively as a cere- 
mony for the purpose of publicly 
demonstrating in an impressive man- 
ner the essential dignity and the seri- 
ous nature of naturalization. 


David F. Maxwell, of Pennsyl- 
vania, Chairman of the Committee 
on Rules and Calendar, announced 
that the proposed amendment to the 
By-Laws of the Association, which 
would have made the Committee on 
Military Justice a Standing Commit- 
tee, had been withdrawn. 

The House recessed at 4:45 p.m. 


® During its second session the House of Delegates made a major decision affecting 
the future of the Association when it voted to accept the gift of a tract of land on the 


University of Chicago campus as the site 


for the new Headquarters Building. The 


House also heard reports of the Committee on Federal Judiciary, Communist Tactics, 
Strategy and Objectives, American Citizenship and Disciplinary Procedures. 


SECOND SESSION 


= The second session of the House 
convened at 9:30 Tuesday morning, 
September 16, with Mr. Willy in 
the chair. At this session, the House 
of Delegates voted to accept the 
gift of a tract of land on the campus 
of the University of Chicago for 
the new Headquarters of the Asso- 
ciation. The question of accepting 
the offer of the land had _ been 
made a special order of business and 
most of this session was devoted to 
an extended discussion of the prop- 
osition. 

President Howard L. Barkdull, 
Chairman of the Committee of Seven 
To Pass on Headquarters Site, the 
Committee created by the House at 
the 1952 Mid-Year Meeting to act 
upon the University’s offer, pre- 
sented the Committee’s report, offer- 
ing the following resolutions to the 
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House: 

1. ResoLvep, That the American 
Bar Association accept the offer of the 
University of Chicago, to give to the 
American Bar Association a tract of 
land facing the Midway on East 60th 
Street in Chicago, Illinois, extending 
from Woodlawn Avenue on the East 
to University Avenue on the West, 
containing approximately 65,000 
square feet of land, and being more 
properly described as 

Lots One, Two, Three, Four, Five, 

Six and Seven in Block One in 

Clarke, Martin and Layton’s Sub- 

division of the South Half of the 

North half of the Southwest Quarter 

of Section Fourteen in Township 

Thirty-eight North, Range Fourteen 

East of the Third Principal Merid- 

ian in the County of Cook in the 

State of Illinois. 

2. Reso.tvep, That the Board of 
Governors is hereby authorized and di- 
rected to do all acts and things neces- 
sary or desirable to vest title to said 


property in the Association or its 
nominee, including any corporation 
formed for that purpose, and to do 
all things necessary or desirable to 
the utilization of said property 


Mr. Barkdull reminded the House 
that the Committee of Seven had 
been authorized to “accept the offer 
of the University of Chicago as con- 
tained in the letter of February 20 
of that institution, of a location con- 
sisting of 280 feet by 206 feet, if in 
the judgment of the Committee the 
terms and conditions are satisfactory 
and if the location meets the needs 
of the American Bar Association”. A 
question about the size of the pro- 
posed tract had arisen, he said, and 
after some negotiations, the Uni- 
versity had offered another, larger 
tract in lieu of the first. The ques- 
tion was before the House again be- 
cause the Committee’s authority had 
been limited to acceptance of the 
original offer. 


Harold L. Reeve, of Illinois, was 
given unanimous consent to address 
the House in favor of the resolu- 
tions. Mr. Reeve presented slides 
showing views of the Midway and 
the proposed site. He explained that 
the gift of land was offered by the 
University without any strings at- 
tached. The transaction proposed 
was a conveyance to the American 
Bar Association Foundation, a cor- 
poration to be set up as a companion 
to the American Bar Association En- 
dowment. The University would re- 
tain no reversionary rights, impose 
no covenants and there would be 
nothing to hamper or injure the 
rights of the Association. The Uni- 
versity proposed to retain an option 
to purchase the land back in case 
the Association should decide to sell 
it in the future, that option being 
subject to the Association’s right to 
mortgage the property to obtain 
money for the construction of build- 
ings. Mr. Reeve said that once the 
Association accepted title, it would 
be under no contractual obligations 
to the University except for the op- 
tion and an agreement to submit 
building plans to the University so 
that its Trustees would have assur- 
ance that the Association’s buildings 
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the character of other improvements 
on the campus. 

W. Eugene Stanley, of Kansas, 
George Maurice Morris, of the Dis- 
trict of Columbia, John C. Satter- 
field, of Mississippi, Joe C. Barrett, 
of Arkansas, James L. Shepherd, Jr., 
of Texas, Roy W. Johns, of Penn- 
sylvania, and Harold J. Gallagher, 
of New York, spoke in favor of ac- 
cepting the University’s offer. 

Alfred J. Schweppe, of Washing- 
ton, James L. Hume, of Illinois, and 
Joseph H. Hinshaw, of Illinois, 
spoke for the opposition to the pro- 
posal. Their arguments stressed the 
University’s distance from transpor- 
tation facilities, the character of the 
area around the University which is 
destroying property values on the 
South Side of Chicago; they feared 
that the Association would lose its 
independence by affiliation with an 
educational institution. They argued 
that, however great the need for a 
new Headquarters building, it was 
a mistake to move to an undesirable 
location merely because a gift of 
land had been offered. 

A motion to postpone action un- 
til the February meeting, when the 
members of the House would be in 
Chicago and could see the area for 
themselves, was defeated, and the 
House voted to adopt the resolu- 
tions and to accept the University of 
Chicago's offer. 


Judiciary Committee's Report 
Emphasizes Need for More Judges 
Howard F. Burns, of Ohio, Chair- 
man of the Committee on the Fed- 
eral Judiciary, reporting for that 
Committee, again called attention to 
the serious problem of vacancies on 
the federal bench left unfilled for 
many months. This was hampering 
the work of the federal courts, he 
declared, and was resulting in the 
denial of justice to many litigants. 
He reported that the Committee had 
obtained an agreement from Attor- 
ney General McGranery and Deputy 
Attorney General Ross L. Malone 
that the Department of Justice 
would consult the Committee be- 
fore making recommendations to the 
President on the appointment of 
new federal judges. The Senate Judi- 
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ciary Committee has been following 
this practice for a number of years, 
he said, and it is of great value in 
securing better judges, because the 
Committee is often able to furnish 
information about prospective ap- 
pointees that the Senate Committee 
and the Department of Justice 
would otherwise not know. It is 
often difficult to get members of the 
Bar to testify as to the fitness of 
proposed appointees after their 
names have been announced, and 
the co-operation of the Department 
will make the work of the Commit- 
tee more effective. 

Austin F. Canfield, of the District 
of Columbia, reported for the Com- 
mittee on Communist Tactics, Strat- 
egy and Objectives, of which he is 
Chairman. He moved that the Com- 
mittee be continued and its size in- 
creased from five to ten. As exam- 
ples of how much work the Com- 
mittee did, he mentioned the Brief 
on Marxism-Leninism, prepared by 
the Committee, which has met en- 
thusiastic approval by educators, 
businessmen and labor leaders. He 
reported that 65,000 copies had been 
distributed, and that there were re- 
quests for 100,000 more, but the 
Committee did not have the funds 
to print them. He said that his Com- 
mittee was under attack from the 
leftist press, and was called upon 
to deal with such attacks almost 
daily. He spoke of the Committee's 
work with the McCarran Committee 
in the Senate and the Wood Com- 
mittee in the House. He said that 
all this was simply too much work 
for five men to handle. 

Secretary Stecher, speaking for the 
Board of Governors, moved to sub- 
stitute a resolution which continued 
the Committee, but did not increase 
its size. Mr. Stecher said that the 
Board had no desire to impede the 
work of the Committee, but that the 
By-Laws provide that a special com- 


mittee shall consist of five members 
unless a different number is speci- 
fied in the resolution creating the 
committee. 

The Board’s amendment of Mr. 
Canfield’s resolution was carried by 
a vote of 40 to 36, and the motion 
to continue the Committee was then 
carried. 

The House then elected Charles 
S. Rhyne, of the District of Colum- 
bia, to the Committee on Scope and 
Correlation. He had been the only 
nominee at the first session, but the 
By-Laws of the Assocation prevented 
his being elected at that time. 

Lon Hocker, of Missouri, report- 
ing for the Committee on American 
Ctizenship in the absence of Chair- 
man John C. Cooper, of New Jersey, 
summarized the activities of the 
Committee, calling attention to the 
Quarterly Citizenship Bulletin put 
out by the Committee which puts 
in convenient form for bar associa- 
tions and others material dealing 
with American citizenship. He an- 
nounced that the Committee's ef- 
forts to persuade Congress to con- 
solidate Constitution Day and I Am 
an American Day, had been success- 
ful, and that the first Citizenship 
Day would be celebrated on Sep- 
tember 17, the anniversary of the 
signing of the Constitution. He also 
mentioned the Committee’s work in 
providing for impressive naturaliza- 
tion proceedings. 


American Citizenship Committee 
Proposes Two Resolutions 

Mr. Hocker then proposed the fol- 
lowing resolutions, which were 
adopted without debate: 

1. Resotvep, That the American 
Bar Association, considering that court 
proceedings for the naturalization of 
aliens constitute an important means 
of citizenship education, urges that 
the judges of the various courts in 
which such proceedings are held make 
every effort to increase the dignity of 

these proceedings so as to impress 
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upon the newly naturalized citizens 
the form and genius of our govern- 
ment and the privileges and respon- 
sibilities of citizenship; that such pro- 
ceedings may be publicized in all 
proper manner so that they may be- 
come a citizenship educational me- 
dium for the community at large in 
addition to the aliens directly con- 
cerned; that state and local bar asso- 
ciations, through their Citizenship 

Committees or otherwise, be requested 

to offer their services to the several 

naturalization courts in their local- 
ities so that, as officers of the court, 
they may give such aid and assistance 
in the conduct of these proceedings 
as the presiding judge may desire. 

2. Reso.tvep, That the American 

Bar Association, considering the Con- 

stitution of the United States as the 

fundamental charter of the privileges, 
liberties, and responsibilities of our 
citizens, urges that there be adequate 
teaching of the principles of the Con- 
stitution in the educational institu- 
tions of each state so that a knowledge 
of the Constitution becomes an inte- 
gral part of the education of every 

American youth. 

Ferrest C. Donnell, of Missouri, 
Chairman of the Special Committee 
on Disciplinary Procedures, made 
his report. He reminded the mem- 
bers of the House that his committee 
had been created to study the matter 
of formulating model grievance and 
disciplinary procedures to the end 
that there may be uniform and ef- 
fective enforcement of the standards 





of conduct prescribed by the Canons 
of Professional and Judicial Ethics. 
At the same meeting, however, the 
House had referred to the commit- 
tee a recommendation of the Com- 
mission on Organized Crime in 
Interstate Commerce which called 
for a survey of the nature and ex- 
tent of activities of members of the 
Bar who foster organized crime or 
engage in other types of unethical 
practice. He declared that such a 
survey was beyond the financial re- 
sources of the Association and, in 
any event, was a matter of state and 
local jurisdiction. Accordingly, he 
proposed two recommendations: 

(1) That said Committee be con- 
tinued; 

(2) That the performance, by said 
Committee, of the action requisite to 
be taken in order to comply with 
the opinion of said Committee ex- 
pressed in Section IV of the Report 
of the Special Committee on Disci- 
plinary Procedures be deemed to con- 
stitute the duty of the Committee. 


The House voted to adopt the 
recommendations. 

The House voted to approve the 
following recommendation of the 
Committtee on Co-ordination of Bar 
Activities: “That the House of Dele- 
gates approve the present co-ordina- 
tion program and authorize its con- 
tinuance.” 

The meeting recessed at 12:25 P.M. 


® The most interesting and extended debate during the third session of the House 
came in the latter half of the morning when the Section of Judicial Administration 


offered a resolution reversing the stand of the Association on the controversial Rule 71A 


of the Rules of Civil Procedure. The House also received the reports of the Committees 


on Judicial Selection, Tenure and Compensation, Unauthorized Practice of the Law, 


Customs Law, Income Tax Amendment, State Legislation, Jurisprudence and Law 


Reform and Admiralty and Maritime Law, and of the Commission on Organized Crime. 


THIRD SESSION 


= The House reconvened at 9:30 
A.M., Wednesday, September 17, 
with Chairman Willy presiding. 
Charles S. Rhyne, of the District 
of Columbia, Chairman of the Com- 
mittee on Draft, proposed the fol- 
lowing resolution dealing with the 
Committee on Conviction and In- 
carceration of Innocent Persons. 
This resoluton was a substitute for 
the second and third recommenda- 
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tions of the Board of Governors 
which had been held over from the 
First Session and made a special or- 
der of business. 


Be Ir Resotvep, That in the light 
of the requests which have been made 
to the Association in recent years and 
the Special Committees which have 
been appointed from time to time to 
deal with various phases of criminal 
law and its relationship to the admin- 
istration of criminal justice, the entire 





subject of a program for improvement 

of the administration of criminal 

justice be referred to the Committee 
on Scope and Correlation of Work for 
study and report; and be it further 

REso_veD, That said Committee 
shall include in its study: (1) the 
advisability of a special committee to 
consider the subject of alleged con- 
viction and incarceration of innocent 
persons; (2) a definition of the juris- 
diction of any such committee; and 
(3) the appropriate name for any such 
special committee; and be it further 

REsoLvepD, That action on this sub- 
ject be deferred until a report has 
been received from the Committee on 
Scope and Correlation of Work. 
rhe resolution was adopted with- 

out debate. 

The report of the Committee on 
Judicial Selection, Tenure and Com- 
pensation was presented by its Chair- 
man, Morris B. Mitchell, of Minne- 
sota. Mr. Mitchell said that the 
subject of increasing judicial salaries 
was one of the most important on 
which his Committee was working. 
A bill to provide for pensions for 
widows of federal judges, endorsed 
by the House of Delegates at the 
Mid-Year Meeting, was not put on 
the Senate Calendar, he reported, 
while a bill to grant all federal 
judges a $5000 annual increase in 
salary was never reported out of 
committee. He declared that the 
need for an increase in judicial 
salaries was acute—good federal 
judges had already resigned because 
of the low judicial income, and there 
will be other resignations unless the 
pay increase goes through. His re- 
port also noted that state bar asso- 
ciations were making great progress 
in working for the establishment of 
the American Bar Association plan 
for judicial selection—sometimes 
called the Missouri plan—and he 
had especial praise for the Illinois 
State and Chicago Bar Associations 
and the Michigan State Bar Associa- 
tion. 

The last section of the Judicial 
Selection Committee’s report pro- 
posed the following resolution, 
printed here as amended on the floor 
of the House: 

ResoLvep, That the American Bar 
Association recommends that prior 
to judicial primaries and elections 
(and, where feasible, prior to judicial 
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appointments) the bar association of 
any jurisdiction involved give con- 
sideration to the conduct of a poll of 
the lawyers of that jurisdiction de- 
signed to show their preference among 
the respective candidates, and that the 
results of any such poll be made pub- 
lic and if and when such poll is taken, 
it shall be considered unethical to 
solicit votes. 

Mr. Mitchell said that his Com- 
mittee did not feel that the prefer- 
ence polls were a substitute for the 
American Bar Association plan for 
judicial selection, but that the polls 
would help to secure better judges 
until the Judicial Selection Plan was 
adopted. 

Blakey Helm, of Kentucky, spoke 
in opposition to the resolution. He 
said that while many such polls were 
conducted on the basis of the legal 
ability of the candidate, and were 
excellent, he did not approve of 
polls in which members of the Bar 
chose between two equally capable 
men. 

Samuel H. Liberman, of Missouri, 
raised the question whether the res- 
olution might not interfere with 
the operation of the Judicial Selec- 
tion Plan in states that have adopted 
that plan. In reply, Mr. Mitchell 
said that the polls were proposed 
only for jurisdictions that have not 
adopted the Judicial Selection Plan, 
and that it was not intended to en- 
dorse polls for jurisdictions like Mis- 
souri where the plan is in effect. He 
told Mr. Helm that the purpose of 
the sort of poll recommended in the 
resolution was simply to let the pub- 
lic know what the lawyers thought 
about the qualifications of the vari- 
ous candidates for judicial office. 

The House voted to adopt the 
resolution. 

Reporting for the Committee on 
Unauthorized Practice of the Law, 
Committee Chairman John D. Ran- 
dall, of Iowa, spoke briefly of two 
meetings in California and read the 
followin; resolution that had been 
adopted at one of those meetings: 

Be Ir Resotvep, That the Standing 
Committee on Unauthorized Practice 
of the Law of the American Bar Asso- 
ciation is of the opinion that tax and 
legal clinics and other institutes which 
are being conducted under the aus- 
pices of bar associations and univer- 


sities and to which laymen are ad- 
mitted render a valuable educational 
public service, but that there is dan- 
ger to the public if laymen who are 
in attendance thereat, and who are 
supplied with valuable information 
relating to law are not at the same 
time fully advised and informed of 
the statements of principles and agree- 
ments such as those between the 
American Bar Association and the 
American Institute of Accountants and 
the ethical background and basis 
therefor, the Committee is of the 
opinion that the public interest will 
be safeguarded if, at all such clinics 
and institutes, those in attendance be 
fully advised as to the public protec- 
tion inherent in the statement of 
principles and the standards of pro- 
fessional ethics relating to the prac- 
tice of the law. 


The report of the Committee was 
received and filed. 


House Adopts Five Resolutions 
on Organized Crime 
The report of the Commission on 
Crime in Interstate Commerce was 
presented by Chairman Walter P. 
Armstrong, Jr., of Tennessee. He 
offered the following resolutions, 
were adopted with some 
amendments offered by the Commit- 
tee or the Board of Governors. The 
language here published is the ver- 
sion finally adopted by the House: 
1. Resotvep, That the American 
Bar Association approves and rec- 
ommends the passage by state legis- 
latures of the model acts drafted by 
the Commission on Organized Crime 
and submitted to the National Con- 
ference of Commissioners on Uniform 
State Laws as amended by that Con- 
ference which are listed below: 
1. Anti-Gambling Act 
. Department of Justice Act 
. Police Council Act including the 
amended version of Section 6 
thereof 
4. State Witness-Immunity Act 
2. Resotvep, That the American 
Bar Association Commission on Or- 
ganized Crime terminate its activities 
on December 31, 1952, and that the 
House of Delegates instruct the Sec- 
tion of Criminal Law, the Committee 
on Jurisprudence and Law Reform, 
the Committee on State Legislation, 
the Committee on Coordination of 
Bar Activities, the Committee on Pub- 
lic Relations and other appropriate 
Sections and Committees of the Asso- 
ciation to give special attention to 
problems of organized crime and that 
the aforementioned agencies be in- 
structed to use every practical and 


which 


oo PO 


Proceedings of the House of Delegates 






NATIONAL SECURITIES & 
RESEARCH CORPORATION 
Estoblished 1930 ABA-3 


120 Broodwoy + New York 5,N. ¥. 











SHANTY BOAT 


: ers i 


A novel holiday 
afloat into the 
tropical Everglades country 
One Week Cruises—December 22 thru April—$86 
For illustrated booklet write to 
Capt. Jim Nisbet, Dept. L, P.0. Box 1628, Ft. Myers, Fla. 





feasible means to secure the adoption 
by state legislatures and by Congress 
of legislation designed to curb or- 
ganized crime. 

3. RESOLVED, That in view of the 
failure of the 82d Congress to pass 
legislation designed to curb organized 
crime sponsored by the Senate Com- 
mittee To Investigate Organized Crime 
in Interstate Commerce and approved 
by the American Bar Association at its 
1951 Annual Meeting on the recom- 
mendation of the Commission on Or- 
ganized Crime, the Association re- 
affirms its approval of such legislation 
and authorizes its Section of Criminal 
Law, its Standing Committee on Ju- 
risprudence and Law Reform, its 
Committee on Coordination of Bar 
Activities, and its Committee on Pub- 
lic Relations, to advocate before the 
appropriate Congressional Commit- 
tees, the passage by Congress of such 
legislation or its equivalent in force 
and effect. 

4. Resotvep, That the American 
Bar Association recommends to Con- 
gress that it appropriate funds re- 
quested by the Treasury Department 
to enable it to meet the additional 
burdens of the enforcement of the 
wagering and excise tax. 

5. Resotvep, That the House of 
Delegates refer to the Committee on 
Scope and Correlation of Work deter- 
mination as to whether the Association 
should sponsor the establishment of 
an Institute of Criminal Law Adminis- 
tration which shall have a continuing 
obligation to do research and to make 
surveys and studies designed to im- 
prove the enforcement and the ad- 
ministration of the criminal law. 
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Albert MacC. Barnes, 
York, Chairman of the Committee 
on Customs Law, speaking for that 
Committee, reported on what action 
Congress had taken on various legis- 
lative proposals in which the Com- 
mittee was interested. At the request 
of the Committee, the House voted 
to refer to the Section of Adminis- 
trative Law a portion of its report 
dealing with the Administrative Pro- 
cedure Act. 


The report of the Committee on 
Income Tax Amendment, presented 
by Chairman William Logan Mar- 
tin, of Alabama, requested that the 
Committee be continued and that its 
membership be increased from ten to 
eighteen. The House voted its ap- 
proval. 


William W. Evans, of New Jersey, 
Chairman of the Committee on State 
Legislation, made his report to the 
House, touching briefly on the new 
Uniform Commercial Code, saying 
that Professor Karl Llewellyn, of the 
University of Chicago Law School, 
was preparing a short compendium 
of its contents for the use of mem- 
bers of the Committee, whose func- 
tion it is to assist the National Con- 
ference of Commissioners on Uni- 
form State Laws in securing passage 
of Uniform Acts. 


James L. Shepherd, Jr., of Texas, 
Chairman of the Committee on 
Scope and Correlation of Work, said 
that the Board of Governors had 
submitted to his Committee a reso- 
lution offered by the Committee on 
Public Relations. The Resolution 
called for a clarification of the word- 
ing of the Section of the By-Laws 
dealing with the Public Relations 
Committee; Mr. Shepherd said that 
in the opinion of his committee no 
revision was needed, and that no ac- 
tion was required by the House. The 
House voted to follow this recom- 
mendation. 


On the motion of Secretary Stecher 
the House voted to continue the 
Committee on the Mentally Ill for 
another year, and to refer to the 
Committee on Scope and Correla- 
tion the question of continuance of 
the Committee beyond 1952-1953. 
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Jurisprudence and Law Reform 
Presents Eight Resolutions 

Albert E. Jenner, Jr., of Illinois, 
Chairman of the Committee on 
Jurisprudence and Law Reform, 
moved adoption of the following 
resolution prepared by his Commit- 
tee: 

Reso.tvep, That the American Bar 
Association approves and recommends 
the enactment into law of S. 2546, as 
amended in the 82d Congress, Second 
Session, entitled “A Bill to provide 
for attorneys’ liens in proceedings 
before the courts or other departments 
and agencies of the United States,” 
and directs and authorizes the Stand- 
ing Committee on Jurisprudence and 
Law Reform to advocate its passage 
in the Congress of the United States 
by all appropriate means. 

Mr. Jenner explained that the ef- 
fect of the legislation proposed 
would be to niake the law uniform in 
all the federal courts, including the 
District of Columbia, and afford to 
lawyers in all states the protection 
of charging lien statutes which are 
now in force only in some of the 
states. 

The resolution was adopted with- 
out debate. 

The second resolution offered by 
the Committee was as follows: 

Reso.vep, That the American Bar 
Association approves and recommends 
the enactment into law of H. R. 3098 
in the 82d Congress, Second Session, 
being a bill to amend the United States 
Code to increase the jurisdictional 
amount in controversey in diversity of 
citizenship and federal question cases 
from the existing $3000.00 to $10,- 
000.00, and directs and authorizes the 
Standing Committee on Jurisprudence 
and Law Reform to advocate its pass- 
age in the Congress of the United 
States by all appropriate means. 

Mr. Jenner said that the statutory 
limit of $3000 was set in 1911, and 
that it was felt that that sum no 
longer represented a fair test of sub- 
stantiality. He estimated that in- 
creasing the jurisdictional sum 
would mean a decrease of litigation 
in the federal courts of about 7.2 
per cent. 

On motion of Edwin M. Otter- 
bourg, of New York, the House voted 
to refer this resolution to the Board 
of Governors for a report at the 
Mid-Year Meeting. 





The third resolution offered by the 
Jurisprudence Law Reform 
Committee was this: 


and 


REsoLveD, That the American Bar 
Association approves the establishment 
by appropriate statutory or other pro- 
cedure of the requirement that any 
person to be eligible for appoint- 
ment as a justice of the Supreme 
Court of the United States, or as a 
judge of any court of the United 
States, or of the District of Columbia, 
must have had an aggregate of at 
least ten years experience in the prac- 
tice of law, not more than five years 
of which may be as a full-time teacher 
of law in an accredited law school, or 
as a judge of a federal court, or of a 
state court of general, original or of 
appellate jurisdiction, or a combina- 
tion of said service as a judge or in 
the practice of law. 


REsOLveD, That the Standing Com- 
mittee on Jurisprudence and Law 
Reform be authorized to advocate the 
promulgation of such qualifications by 
appropriate statute or other procedure 
as may be necessary. 


Mr. Jenner reminded the members 
of the House that resolutions on the 
same subject were discussed at the 
New York and Washington Annual 
Meetings. The Committee felt that 
the new proposal retained the funda- 
mental principle which the Com- 
mittee thought was important but 
still was a fair requirement for mem- 
bers of the profession who had de- 
voted a substantial amount of their 
career to teaching. 

William A. Sutherland, of the Dis- 
trict of Columbia, moved to refer the 
resolution to the Board of Gov- 
ernors. 

John C. Satterfield, of Mississippi, 
called for defeat of the motion to 
refer. He said that it was reasonable 
to require a federal judge to have at 
least five years’ experience in active 
practice and that the provision of 
the resolution was quite reasonable. 

Secretary Stecher said that this had 
been drafted to meet the objections 
which the Board of Governors had 
made to the original resolution two 
years before. 

The motion to refer was lost, and 
the resolution was adopted. 

Mr. Jenner’s next resolution was 
as follows: 

Resotvep, That the American Bar 
Association disapproves and opposes 
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the enactment into law of legislation 
pending in the Congress of the United 

States, designed to bring about the 

promulgation by the Supreme Court 

of the United States of a code of pro- 
fessional ethics applicable alone to 
lawyers practicing in the federal 

Courts, for the reason that the existing 

canons of professional ethics of the 

American Bar Association have been 

and are applicable to all members of 

the Bar of this country in all the 
courts, both state and federal. 

He said that his Committee felt 
that there should be no special fed- 
eral code of professional ethics ap- 
plicable to lawyers when they move 
into the federal courts. The Amer- 
ican Bar Association’s Canons of 
Ethics are sound, he declared, and 
apply to all lawyers. The proposed 
code would only create confusion. 

The House voted to adopt the 
resolution. 

The Committee next offered this 
resolution: 


REso_vep, That the American Bar 
Association disapproves and opposes 
the enactment into law of H. R. 4826 
in the Eighty-Second Congress of the 
United States entitled in part, “A Bill 
to Amend Section 3141 of Title 18 
of the United States Code so as to 
prohibit Bail .. . After Conviction of 
Espionage, Treason, Sedition or Sub- 
versive Activities . . .” and directs the 
Standing Committee on Jurisprudence 
and Law Reform to oppose its passage 
by all appropriate means. 

In explaining the reasoning of the 
Committee, Mr. Jenner said that the 
attempt to prevent bail-jumping by 
convicted Communists and other 
subversives was thought to be a cure 
worse than the disease. All that they 
were recommending was leaving the 
matter of bail in the discretion of 
the trial judge, as in all other crim- 
inal cases. 

The resolution was adopted with- 
out debate. 

The sixth resolution of the Com- 
mittee reads as follows: 


Resotvep, That the American Bar 
Association take no action in respect 
of a resolution submitted to the Reso- 
lutions Committee of the Association 
by George Washington Williams, 
Esquire, of Baltimore, Maryland, con- 
templating the amendment of the 
Constitution of the United States to 
prohibit the Chief Justice of the 
United States and each of the Associ- 
ate Justices of the Supreme Court of 
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the United States from rendering any 

other than judicial service. 

The Committee felt that it would 
be unwise to attempt to engraft the 
subject matter of Mr. Williams’ reso- 
lution on to the drafts of proposed 
constitutional amendments dealing 
with the Supreme Court already en- 
dorsed by the House. Mr. Jenner 
said that it was felt, moreover, that 
acceptance of an occasional outside 
assignment by a member of the 
Court did not affect the integrity of 
that body so as to require a constitu 
tional amendment. 

The resolution was adopted with- 
out debate. 

Mr. Jenner then submitted this 
resolution: 

Reso.tvep, That the American Bar 
Association favors appointment to 
judicial office in the courts of the 
United States, both state and federal, 
only on the basis of greatest fitness of 
the prospective appointee to adminis- 
ter and dispense justice competently 
and fairly, and without consideration 
of his religious beliefs and faith. 

It was explained that statements 
had been made publicly that ap- 
pointments to vacancies on the ted- 
eral Bench in some jurisdictions 
had been made on a basis of reli- 
gious background. This resolution 
was passed after amendments were 
offered by Osmer C. Fitts, of Ver- 
mont and Loyd Wright, of Califor- 
nia. The language set forth above 
includes the amendments, which 
were accepted by the Committee. 

The eighth resolution of the Com 
mittee was this: 

The Standing Committee on Juris- 
prudence and Law Reform respect- 
fully recommends to and moves the 


House of Delegates that the Com- 
mittee be discharged from further 


consideration of the matter of the 
proposal for a Federal Workmen's 
Compensation Law for Seamen on 
Inland Waterways and that the matter 
be referred to the Standing Committee 
on Admiralty and Maritime Law. 


Mr. Jenner said that none of the 
members of his Committee knew 
anything about maritime law and 
that they felt that the Committee 
on Admiralty and Maritime Law was 
the proper body to consider the mat- 
ter. 

The House voted to adopt the 
resolution. 

Mr. Jenner concluded his report 
by announcing that the investiga- 
tion of the Dollar Line litigation, re- 
ferred to his Committee at the last 
meeting of the House, had been 
halted because of the settlement of 
the case. 


Admiralty Law Committee 
Makes Its Report 
Arnold A. Knauth, Chairman of the 
Committee on Admiralty and Mari- 
time Law, proposed this resolution, 
on behalf of his Committee, which 
was adopted by the House: 
Resotvep, That H. R. 5274, intro- 
duced by Representative John Allen 
of California, and S. 1088, introduced 
by Senator Magnusen for himself and 
for Senator O’Conor, and intended to 
facilitate the enforcement in the 
courts of the United States of mortgage 
liens on foreign-flag ships, are en- 
dorsed and their passage is urged. 
Mr. Knauth said that many Amer- 
ican banks have financed foreign 
ships and it is presently impossible 
for the banks to collect their money 
when the ships get into our courts. 
The bills are designed to relieve that 
situation, he said. 
The second resolution of the Com- 
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mittee, proposing changes in the Ad- 
miralty Rules of Practice, was with- 
drawn at the request of the Section 
of Judicial Administration, which is 
studying the proposals jointly with 
the Committee. 

Judge Richard Hartshorne, of 
New Jersey, speaking for the Section 
of Judicial Administration, then 
moved the following, which dealt 
with the same subject: 

Be Ir Resotvep, That the study as 
to the applicability of the Federal 
Rules of Civil Procedure to Admiralty 
Practice, undertaken jointly by the 
Section of Judicial Administration 
and the Committee on Admiralty and 
Maritime Law, with the aid of the 
Maritime Law Association, be con 
tinued and that the outcome of such 
study be reported to the House of 
Delegates, if possible, at its mid-year 
sessions in 1953. 

The resolution, which had the ap- 
proval of both the Section and the 
Committee was adopted without de- 
bate. 

The House voted to approve 
amendment of the Section’s By-Laws 
so as to provide for an additional 
Vice Chairman, to be in charge of 
the subcommittee on courts of lim- 
ited jurisdiction. 

The House ended this session with 
a lively debate upon the following 
resolution offered by the Section 
of Judicial Administration which 
called for Association endorsement 
of Rule 71A on Federal Condemna- 
tion Procedure, promulgated by the 
Supreme Court. The resolution reads 
as follows: 

Wuereas, Rule 71A on Federal 
Condemnation Procedure, adopted by 
the United States Supreme Court only 
after the most careful study, has been 
in effect for but a single year, and 

Wuereas, such rule has not only 
been approved by the Judicial Con- 
ference of the United States, but has 
the support of the overwhelming 
majority of the Federal Judiciary 
throughout the entire country, be it 

RESOLVED, in view of the complex 
character and various kinds of Federal 
Condemnations involved, that such 
rule should not be superseded by 
statute or otherwise, at least until 
after it has received further fair trial. 


A counter resolution, supported 
by the Committee on Draft, called 
for restoration of the right of trial 
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by jury in land condemnation cases. 

The subject matter of these reso- 
lutions had been before the House 
twice before. The House voted ap- 
proval of the Rules on Federal Con- 
demnation Procedure which were 
drafted in part by the Section of 
Real Property, Probate and Trust 
Law at its Washington meeting. At 
the New York meeting, a resolution 
was adopted calling for repeal of 
Rule 71A, which provides that 
judges sitting in land condemnation 
cases may, under certain circum- 
stances, deny a request for jury trial. 

The Section of Judicial Adminis- 
tration and the Real Property Sec 
tion had joined in asking a rescis- 
sion of the second action at the Feb- 
ruary meeting, and the matter was 
referred to the Committee on Draft. 
The resolution offered by that Com- 
mittee was a substitute for the orig- 
inals introduced by Robert F. Ma- 
guire, of Oregon, and James E. Pal- 
mer, Jr., of the District of Columbia. 
Mr. Rhyne, for the Draft Commit- 
tee, moved that its resolution be 
substituted for that of the Sections. 

William F. Dillon, of Illinois, and 
Judge Hartshorne spoke in favor of 
the Sections’ resolution. They argued 
that the Rules were the product of 
long and careful work on the part of 
the Real Property Section and the 
Supreme Court’s Advisory Commit- 
tee on Rules of Civil Procedure, 
and that the House of Delegates had 
given its approval to the rule. They 
held that to endorse a statute chang- 
ing a rule promulgated by the Court 
was to reverse the Association's long- 
standing policy favoring rules pro- 
mulgated by courts instead of by acts 
of the legislature. They denied that 
there was a denial of jury trials, ex- 
cept in a small class of cases where a 
judge exercised his discretionary 
power. 

The rule had been in effect only a 
year, it was urged, and all that was 
proposed was to give it a fair trial. 

Mr. Maguire, Mr. Redwine, Mr. 
Satterfield, and Mr. Palmer spoke in 
favor of the substitute resolution 
proposed by the Committee on 
Draft. In their argument, they held 
that the Supreme Court had gone be- 








yond matters of procedure and en- 
acted a rule that deprived owners of 
land of the substantive right of jury 
trial. They said that the House, in 
voting to endorse the Rules, had not 
been aware of this particular pro- 
vision, and that there was no ques- 
tion of attacking the rule-making 
power of the courts. The fact that 
the cases in which juries would not 
be used were cases where the land 
condemned was distant from the 
court, or the amount involved small, 
or there might be inconvenience to 
witnesses or the jury, was held not to 
be reason to deny the landowners the 
traditional right to a jury trial. 
There was nothing technical about 
the question, they said, and it was 
not a matter that required the study 
of experts. 

The resolution of the Draft Com- 
mittee was finally adopted by the 
House; it reads as follows, including 
some amendments from the floor 
which were not of a substantive na- 
ture: 

Wuereas, The House of Delegates, 
after full debate, at its last Annual 
Meeting, passed a resolution approv- 
ing the restoration of the right to 
trial by jury in Condemnation of 
Land Cases in our United States Dis- 
trict Courts, a right which was lost 
on August 1, 1951, when the Con- 
formity Act applying the various state 
laws to such proceedings was sus- 
pended by Rule 71A of the Federal 
Rules of Civil Procedure, and 

Wuereas, No action has been taken 
by the Supreme Court or the Congress 
(except favorable action by the U. S. 
Senate to restore that right), now 
therefore be it 

ReEsotvep, That the House reiterate 
its position that the right to trial by 
jury should be restored in such cases 
as a matter of right if either party so 
desires, and that otherwise the Court 
may appoint Commissioners as now 
provided, or may itself hear the issue 
of just compensation; and urgently 
recommends that Rule 71A of the 
Federal Rules of Civil Procedure be 
so amended; and, be it further 

Resotvep, That the Chairman of 
the House appoint a Committee to 
urge upon the Supreme Court that 
Rule 71A be amended as outlined 
above, and to appear before the Con- 
gress to urge appropriate legislation 
as in substance provided in S. 1958, 
82d Congress. 


The House recessed at 12:45 p.m. 
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® On Thursday morning, at its fourth session, the House voted to adopt a resolution, 


offered by the Committee on Peace and Law Through United Nations, recommending 


a constitutional amendment limiting the use of executive agreements and rejected a 


proposal by the Committee on Commerce favoring the Gwinn-Fisher Bill. The Sections 


of International and Comparative Law, Antitrust Law, Legal Education and Admissions 


to the Bar, Administrative Law and Criminal Law reported. Committee reports con- 


sidered by the House were those of the Committees on Civil Service, Traffic Court 


Program, Membership, Regional Meetings and Military Justice. 


FOURTH 


a This 9:30 
4. M., Thursday, September 18, with 
Chairman Roy E. Willy presiding. 


session convened at 


The report of the Committee on 
Peace and Law Through United Na- 
tions had been made a special order 
of business for this time. 

The report, presented by Carl B. 
Rix, of Wisconsin, proposed the fol- 
lowing resolution: 


Resotvep, That the American Bar 
Association recommends to the Con- 
gress of the United States, for consid- 
eration, an amendment to the Con- 
stitution of the United States in re- 
spect of executive agreements, reading 
as follows: 

“Executive agreements shall not be 
made in lieu of treaties. Congress shall 
have power to enforce this provision 
by appropriate legislation. Nothing 
herein shall be construed to restrict 
the existing power of Congress to 
regulate executive agreements under 
the provisions of the Constitution.” 
The resolution stirred up consid- 

erable debate among the members of 
the House. The Section of Interna- 
tional and Comparative Law had 
also been engaged in studying the 
problem of executive agreements 
and it presented a report opposed to 
the Committee’s resolution. 


Mr. Rix, Judge Orie L. Phillips, of 
Colorado, Vermont Hatch, of New 
York, Frank W. Grinnell, of Massa- 
chusetts, and Frank E. Holman, of 
Washington, spoke in favor of adop- 
tion of the Committee’s resolution. 
Their argument may be summarized 
as follows: Executive agr-ements are 
being used in order to by-pass the 
constitutional requirement that trea- 
ties must receive the consent of two- 
thirds of the Senators present. In 
operation, there is virtually no dis- 


SESSION 


tinction between subjects that may 
be dealt with by treaty and sub- 
jects that may be dealt with by ex- 
ecutive agreement, and there is a 
grave danger to constitutional liber- 
ties in the notion prevailing among 
some members of the State Depart- 
ment and students of international 
law that there is no longer a distinc- 
tion between international and do 
mestic affairs. The February action 
of the House of Delegates, endorsing 
a constitutional amendment to limit 
the treaty-making power, was in- 
tended as a safeguard to the rights 
that might be threatened by this new 
theory of international law; this 
proposal on executive agreements is 
a necessary companion to the resolu- 
tion favoring a treaty-making amend- 
ment. The American people are 
looking to the Association for leader- 
ship in the matter. The wording sug- 
gested in the resolution is not ex- 
pected to be the final wording of 
the constitutional amendment—that 
amendment will be drafted by the 
Congress. Moreover, the Constitu- 
tion is no place for a definition of 
executive agreements—such a defini- 
tion should be framed by the Con- 
gress, so that it could be changed in 
the light of experience and develop- 
ments. The proposed amendment 
would not affect any executive agree- 
ment—it would merely establish the 
basis upon which Congress could 
control the exercise of the power to 
make executive agreements. The 
Constitution was intended as a shield 
against centralized authority; with- 
out such an amendment, executive 
agreements affecting the internal af- 
fairs of the nation can be made and 
enforced without resorting to the 
constitutional process of obtaining 
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the consent of two-thirds of the Sen- 
ators present. 

Speakers in opposition to the 
resolution included Lyman M. Ton- 
del, Jr., of New York, Edward W. 
Allen, of Washington, Harrison 
Tweed, of New York, Samuel H. 
Liberman, of Missouri, Jacob M. 
Lashly, also of Missouri, and George 
Maurice Morris, of the District of 
Columbia. In general most of the 
opponents, who argued for the view- 
point of the Section of International 
and Comparative Law, agreed that 
some form of constitutional amend- 
ment dealing with executive agree- 
ments is necessary. They argued 
that the language proposed in the 
resolution did not accomplish its 
purpose, and that any specific lan- 
guage to be endorsed by the Ameri- 
can Bar Association should be care- 
fully drafted. It was also argued that 
there was no necessity for acting at 
this session, for it was highly im- 
probable that any congressional ac- 
tion would be taken until after the 
February meeting of the House of 
Delegates. Some of the speakers ar- 
gued that the proposal actually 
would strengthen the power to cir- 
cumvent the action of two-thirds 
of the Senate rather than destroy it. 
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It was urged that the amendment 
would hamper Congress’ existing 
power to define executive agree- 
ments. Some insisted that a consti- 
tutional amendment was unnecessary, 
and warned that 
might dissipate its influence by try- 
ing to support too many constitu- 
tional amendments all at the same 
time. The matter was best handled 
by legislation, one member said. 

After a full debate, the House 
voted to adopt the resolution. 

Mr. Tondel, speaking for the Sec- 
tion of International and Compara- 
tive Law, then proposed the follow- 
ing, which was adopted without de- 
bate: 

Resotvep, That the American Bar 
Association urges governmental and 
private agencies in the interchange of 
students and professors to emphasize 
in their programs the desirability of 
having qualified professors from law 
schools in the United States sent 
abroad to teach and thereby give in- 
formation regarding our legal insti- 
tutions. 


the Association 


Committee on Civil Service 

Makes Its Report 

James L. Beebe, of California, mak- 
ing the report of the Committee on 
Civil Service, offered a resolution 
calling for open, competitive exam- 
inations to fill posts in the reorgan- 
ized Internal Revenue Service. This 
resolution was referred to the Sec- 
tion of Taxation at the request of 
H. Cecil Kilpatrick, of the District 
of Columbia, speaking for the Sec- 
tion. 

Mr. Beebe then moved the follow- 
ing, which was adopted without de- 
bate: 

Preserving the independence of fed- 
eral hearing examiners from possible 
pressure of agencies whose cases they 
pass upon is essential. 

The House voted to continue the 
Committee on Traffic Court Pro- 
gram, the Committee on Individual 
Rights as Affected by National Se- 
curity and the Committee on Uni- 
form Laws for the Americas. 

The House then adopted the fol- 
lowing resolution offered by the Sec- 
tion of International and Compara- 
tive Law: 

Resotvep, That the American Bar 
Association recommends that the Gov- 
ernment of the United States take 
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appropriate steps for calling a con- 
ference of the member nations of the 
Permanent Court of Arbitration for 
the purpose of exploring possibilities 
for increasing the usefulness of said 
Court, particularly with respect to the 
adjustment of claims of foreign in- 
vestors arising out of acts of confisca- 
tion by nations, directly or by indirect 
or constructive expropriation, includ- 
ing such claims as may accrue to the 
United States under guarantees issued 
to private investors pursuant to the 
guarantee clause of the Economic 
Cooperation Act and the Mutual Se- 
curity Act. 
Another resolution of the 
national 


Inter- 
and Comparative Law 
Section called for an investigation 
of the abduction of Dr. Walter Linse 
in Berlin. The House rejected this 
on the theory that it was not an ap- 
propriate subject for action by the 
Association. 

A. M. Mull, Jr., of California, re- 
ported for the Committee on Mem- 
bership. He declared that the mem 
bership of the Association had in- 
creased from 45,628 on September 
15, 1951, to 48,108 on September 
15, 1952, a net increase of 2,480. He 
said that the Committee intended to 
continue its efforts to increase the 
size of the Association's membership, 
but that the most effective means was 
personal, face-to-face contact, which 
was ultimately the responsibility of 
each individual member. 

Secretary Stecher announced, at 
the request of the Junior Bar Con- 
ference, that membership of the 
American Law Student Association 
had increased from 80 schools to 
105, out of 123 approved law schools 
in the United States. 

The reports of the Committee on 
Commerce and the Section of Anti- 
trust Law were made a special order 
of business; the reports were pre- 
sented by Edward R. Johnston, of 
Illinois, who is chairman of both 
groups. 

House Debates 

Gwinn-Fisher Bill 

The main part of Mr. Johnston's 
report dealt with the controversial 
Gwinn-Fisher Bill. He proposed a 
resolution endorsing the bill, which 
provides for outlawing nationwide 
collective bargaining by amendment 
to the antitrust laws. Most of the re- 


mainder of this session was taken up 
with debate on the proposal. 

Mr. Johnston, speaking for the 
Committee on Commerce, urged the 
adoption of the resolution. The 
Committee had been working for 
more than three years trying to de- 
velop legislation to put it within 
the power of the Government to stop 
nation-wide strikes, which paralyze 
industry and threaten the nation’s 
health and defense effort. The com- 
mittee had finally decided that 
amendment of the antitrust laws was 
the best means of accomplishing this 
purpose. Mr. Johnston explained 
that the proposed amendment would 
make it a violation of Section 2 of 
the Sherman Act for collective bar- 
gaining to be carried on except on a 
company basis, with exceptions per- 
mitting bargaining on a wider scale 
in a local area within a radius of 25 
miles and where the employees are 
5000 or less. The bill applies to em- 
ployers as well as to unions, Mr. 
Johnston said. He declared that the 
Committee had turned to the anti- 
trust laws because experience had 
shown the futility of relying solely 
upon the injunction. The antitrust 
laws are self-executing to a degree, 
and there was a reluctance on the 
part of employers and employees to 
violate the Sherman Act. 

Clif Langsdale, of Missouri. See- 
tion Delegate of the Labor Relations 
Law Section, led the attack upon the 
resolution proposed by Mr. Johns- 
ton, calling it “the most vicious anti- 
labor bill that has ever been intro- 
duced in Congress”. He was joined 
by Charles H. Woods, of Arizona, 
Gardiner Johnson, of California, 
(who was not a member of the House 
but was given unanimous consent 
to speak), Ivan Bowen, of Minne- 
sota, and Robert F. Maguire, of Ore- 
gon, in opposition to the proposed 
resolution. The arguments of the op- 
ponents, many of whom identified 
themselves as lawyers for manage- 
ment, were that the bill would 
destroy collective bargaining and 
would work a hardship on employer 
and employee alike. Many of the sec- 
ondary features of the bill—such as 
the prohibition of featherbedding 
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and sit-down strikes—were already il- 
legal, it was said, and they accused 
the sponsors of the bill of adding 
these provisions to give the bill more 
appeal. The bill did not stand a 
chance of passing in Congress, it was 
said, and the proposal had been be- 
fore Congress during the debates 
on the Taft-Hartley Act, and had 
been turned down then. The bill 
amounted to a return to the English 
Criminal Conspiracies Act. It was 
urged that the Committee had not 
mentioned other possible solutions 
for the problem of nationwide strikes 
in its report, and that the bill, in 
its present form at least, was unwork- 
able, and would work as much hard- 
ship on the employer and the general 
public as on labor unions. 

The House then voted, and the 
resolution was defeated. 

Fred Fuller, of Ohio, reported for 
the newly organized Section of An 
titrust Law. He said that the new 
Section already had 1287 members 
and that the seats had been fitled 
during all its sessions at the meet- 
ings, indicating the tremendous in- 
terest lawyers had in it. 

Joe C. Barrett, of Arkansas, re- 
ported for the National Conference 
of Commissioners on Uniform State 
Laws. On his motion, the House 
voted to approve the Model Crime 
Investigating Commission Act and 
the Model Act on Perjury. The 
House also approved amendments 
to the Uniform Narcotic Drug Act, 
the Uniform Common Trust Fund 
\ct, the Uniform Rules of Criminal 
Procedure Act, the Uniform Act on 
Blood Tests as Evidence of Pater 
nity, and the Uniform Single Pub 
lication Act. 

E. Smythe Gambrell, of Georgia, 
speaking for the Committee on Re- 
gional Meetings, reported two very 
successful meetings, one in Louis- 
ville, in April, 1952, the other in 
Yellowstone National Park in June. 
He announced that the Committee 
intends to sponsor a Regional Meet- 
ing in Omaha in May, 1953, and per- 
haps another in the area including 
Virginia, West Virginia, Maryland, 
Delaware, and the District of Colum 
bia. 


The House voted to continue the 
Regional Meeting Committee. 


Section of Legal Education 
Has Three Resolutions 
The Section of Legal Education and 
Admissions to the Bar, reporting 
through Thomas F. McDonald, of 
Missouri, had three resolutions to 
present, all of which were adopted 
without debate: 

I 

Wuereas, The Schools of Law of 
the University of California at Los 
Angeles, California, and the Univer- 
sity of New Mexico at Albuquerque, 
New Mexico, and Cumberland Uni- 
versity at Lebanon, Tennessee, have 
heretofore received the provisional 
approval of the American Bar Associ- 
ation and have continued and are 
now in full compliance with the 
standards of the American Bar Asso- 
ciation. 

Resotvep, That the American Bai 
Association grants full approval to the 
Schools of Law of the University of 
California at Los Angeles, California, 
the University of New Mexico, at 
Albuquerque, New Mexico, and the 
Cumberland University of Lebanon, 
rennessee. 

II 

Be It Resotvep, That the American 
Bar Association is opposed to move- 
ments which would relax or tend to 
relax standards for admission to the 
Bar, and which would do away with 
the bar examination, and that it re- 
affirms its endorsement of the estab- 
lished standards of the Association 
which specify, among other things, 
that all applicants should have the 
required periods of pre-legal educa- 
tion and law school study; and that 
they pass a bar examination; and 

RESOLVED FuRTHER, That the Amer- 
ican Bar Association urges the local 
and state bar associations, and all 
agencies which have power to deter- 
mine admission requirements for the 
Bar, in those states that have not yet 
met the minimum requirements of this 
Association, that they establish these 
requirements in their respective states; 
that these several agencies in all of the 
states resist every movement aimed to 
relax the standards for admission to 
the Bar or which would waive the bar 
examination. 

lll 

Be It Resotvep, That this Asso- 
ciation condemns the approval by 
the Veterans Administration and the 
accrediting agencies of the several 
states of correspondence law schools, 
correspondence law courses, and law 
schools which do not meet the stand- 


ards of the American Bar Association, 
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as a means of preparation for ad- 
mission to the Bar. 

That this Association directs the at- 
tention of the Congress of the United 
States, state accrediting agencies and 
the Veterans Administration to the 
standards of legal education adopted 
by this Association, and the express 
disapproval by this Association of the 
study of law by correspondence and in 
law schools which do not meet the 
standards of the American Bar Asso- 
ciation as a means of preparation for 
admission to the Bar. 

[hat this Association directs the 
Council of the Section of Legal Edu- 
cation and Admissions to the Bar to 
take steps, through publicity and co- 
operation with the Congress of the 
United States, the Veterans Adminis- 
tration, state bar association commit- 
tees, state boards of bar examiners, and 
state courts of last resort, to discourage 
approval by any accrediting agencies, 
of correspondence law schools, cor- 
respondence law courses, and courses 
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in law schools not approved by the 

American Bar Association as a means 

of preparation for admission to the 

Bar, and to bring the futility of such 

inadequate study to the attention of 

all veteran students presently so en- 
rolled or who may contemplate such 
enrollment or study. 

George A. Spiegelberg, of New 
York, reported for the Committee on 
Military Justice. His committee had 
two recommendations to make: 
first, that the Committee be con- 
tinued, and second, that it be au- 
thorized to “do all acts and things 
necessary and proper to carry out the 
policies adopted by the American 
Bar Association with reference to 
reforms of military justice, including 
the right to appear before the ap- 
propriate committees of Congress to 
the end that the courts-martial sys- 
tem of the Armed Services of the 
United States shall ultimately reflect 
the announced policy of the Ameri- 
can Bar Association”. 

Mr. Spiegelberg explained that 
his committee needed the authority 
granted by the language quoted 
above if it was effectively to carry 
out its purposes. He said that the 
Committee can act only when alerted 
by the staffs of the House or Senate 
Armed Services Committee, and 
such alerts are never given more than 
a week before the hearing on a par- 
ticular bill affecting military jus 
tice, often only forty-eight hours be- 
fore such hearings. He said that the 
present requirement that the Com- 
mittee obtain advance approval from 
the Board of Governors before rep- 
resenting the Association at those 
hearings was so unworkable that 
the House would do better to abolish 
the Committee than continue it 
under that requirement. 


Arthur J]. Freund, Chairman of the 
Section of Criminal Law, spoke in 
opposition to the recommendations 
of the Military Justice Committee. 
He declared that the purpose for 
which the Committee had been or- 
ganized—to help draft the Uniform 
Code of Military Justice—had been 
served and that the present func- 
tions of the Committee could be 
handled by the Section’s Committee 
on Military and Naval Justice. He 
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declared that the authority sought 
in the second recommendation pro- 


posed by Mr. Spiegelberg was un- 
paralleled, and that no other Sec- 
tion or Committee had the author- 
ity sought in the recommendation. 

The House voted to continue the 
Committee on Military Justice, but 
referred the question of the Com- 
mittee’s functions and authority to 
the Committee on Scope and Corre- 
lation for report at the February 
meeting of the House. 

The House referred a_ re- 
quest by the Section of Criminal Law 
for authority to solicit foundation 
funds for the purpose of making a 


also 


study of probation to the Committee 
on Scope and Correlation, which is 
considering the whole matter of the 
program of the Association in the 
field of criminal justice administra- 
tion. 


Robert F. Maguire, of Oregon, 


speaking for the Section of Admin- 
istrative Law, proposed the follow- 
ing resolution, which was adopted 
without debate: 

Resotvep, That it is the opinion 
of the American Bar Association that 
the determination of contracting 
officers and reviewing officials under 
the finality clause of government con- 
tracts should be subject to judicial 
review, in accordance with the criteria 
of the Administrative Procedure Act, 
and that the Section of Administra- 
tive Law be authorized and directed 
to advance appropriate legislation to 
that end. 

Harrison Tweed, of New York, 
for the American Law Institute, re- 
ported that there had been more 
than hundred different insti- 
tutes around the country during the 
past year, and that it was estimated 
that some 20,000 lawyers had at- 
tended institutes during the last 
three and one-half years. 

The meeting recessed at 12:45 p.m. 


one 


® Only a few matters remained on the calendar when the House convened for its 


final session on Friday morning, September 19. Two resolutions recommended by the 


Committee on Draft were adopted, and the Committee on Hearings reported briefly. 


FIFTH SESSION 


® The last session of the House con 
vened at 9:30 a.m., Friday, Septem- 
ber 19. 

The following resolution, intro- 
duced by Loyd Wright, of Califor- 
nia, was reported out by the Com- 
mittee on Draft with the recom- 
mendation that it be adopted with- 
out change. 

The resolution, which was duly 
adopted, reads as follows: 

Wuereas, Section | of Title 18 of 
the United States Code provides that 
“any offense punishable by death or 
imprisonment for a term exceeding 
one year is a felony’; and 

Wuereas, Under this statute it is 
the punishment which may be im- 
posed rather than the punishment 
which is actually imposed that deter- 
mines whether an offense is a felony; 
and 

Wuereas, The conviction of a 
felony carries with it severe penalties 
and disabilities in addition to the 
actual punishment by way of fine or 
imprisonment which may be imposed 
by the court, such as the loss of the 
right to vote, to hold public office, 
loss of citizenship and of civil rights, 
the loss of the right to practice a busi- 
ness or profession requiring a license, 





the right in some instances to sit as 
a juror, the Civil Service Commission 
may refuse to examine an applicant 
for a position, aliens may be deported, 
certain benefits of the law are denied 
to members of the armed forces; and 

Wuereas, These penalties and dis- 
abilities flow from the fact that the 
offense is a felony under the above 
definition even though the punish- 
ment which is actually imposed by 
the court may be a fine in a small 
amount or imprisonment for a short 
term in the county jail, or the de- 
fendant may be granted probation 
where the execution or imposition of 
sentence is suspended and the sentence 
is never served; and 

Wuereas, The grade of the offense 
should be determined in accordance 
with the culpability of the offender 
as determined by the sentencing judge 
rather than by the charge contained 
in the indictment; and 

Wuereas, The Federal Judicial Con- 
ference for the Ninth Circuit has for 
a number of years recommended and 
sponsored the enactment of legislation 
changing the definition of a felony 
so that it will be made to depend upon 
the sentence actually imposed by the 
Court rather than the one which may 
be imposed by the court; and 

Whereas, The Judicial Conference 
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of the United States appointed a com- 
mittee to study and report upon the 
recommendations of the Judicial Con- 
ference for the Ninth Circuit; and 

WuereEAs, Said committee unani- 
mously recommended that the law 
be changed in accordance with the 
recommendations of the Judicial Con- 
ference for the Ninth Circuit, and the 
report of said committee has been 
approved and adopted by the Judicial 
Conference of the United States; and 

Wuereas, There has been intro- 
duced into the Congress of the United 
States H.R. 7058, 82d Congress, 2d 
Session, a bill reading as follows: 

“A BILL 

“To amend paragraph (1) of Sec- 
tion 1 of Title 18 of the United States 
Code. 

“Be it enacted by the Senate and 
the House of Representatives of the 
United States of America in Congress 
assembled, That paragraph (1) of 
Section 1 of Title 18 of the United 
States Code is amended to read as 
follows: 

‘(1) Any offense punishable by 
death or imprisonment for a term 
exceeding one year is a felony: Pro- 
vided, That when a person is con- 
victed of any felony and the sentence 
imposed by the court does not pro- 
vide for imprisonment for a term 
exceeding one year, such person shall, 
for all purposes, after the judgment of 
conviction shall have become final 
and after the sentence imposed upon 
him shall have expired, be deemed to 
have been charged with and convicted 

of a misdemeanor, and such person 
shall not suffer any disability or dis- 
qualification which would otherwise 
result from a conviction of a felony,’’ 
and 

Wuereas, The said bill has the en- 
dorsement of the Federal Judicial 
Conference for the Ninth Circuit and 
the United States Judicial Conference 
and it should be enacted into law; 
now, therefore, be it 

RESOLVED. That the American Bar 
Association approve the said H. R. 
7058 and recommend that it be passed 
by the Congress. 

Thomas M. Burgess, of Colorado, 
speaking for 
Draft, 
olution, 
adopted: 

WHEREAS, The members of the 
American Bar Association, and their 
ladies, attending the 75th Annual 
Meeting, have been entertained by the 
most wonderful and bountiful hospi- 
tality unsurpassed in all the history of 
this Association; and 

Wuereas, We are greatly indebted 


the Committee on 
offered the following res- 
which 


was unanimously 
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for this hospitality to our host, the 
Bar Association of San Francisco and 
and its cosponsoring Associations, the 
Alameda County Bar Association, the 
Sacramento County Bar Association, 
the San Joaquin County Bar Associa- 
tion, the Contra Costa County Bar 
Association, the Marin County Bar As- 
sociation, the Solano County Bar As- 
sociation, and the San Mateo County 
Bar Association; now, therefore, be it 

RESOLVED, That the American Bar 
Association does hereby express its 
thanks and most grateful appreciation 
to all members of our most gracious 
host Associations and our special 
thanks to their ladies for all they did 
for our wives and families who ac- 
companied us to this grand City of 
San Francisco. 


Alfred Kamin, of Illinois, the new 
Chairman of the Section of Labor 
Relations Law, reported to the 
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House for his Section. 
Robert F. Maguire, of Oregon, 
Chairman of the House of Dele- 


gates’ Committee on Hearings, re- 


ported that a matter raised about 
the propriety of using the listing 
“tax attorney” on letterheads or in 
the telephone directory had not 
been acted upon by his Committee 
since the member who appealed 
from a decision by the Committee on 
Professional Ethics and Grievances 
was not present, and it was believed 
that the Section of Taxation might 
want to consider the matter. 

Mr. Willy turned the gavel over 
to the new Chairman of the House, 
David F. Maxwell, of Pennsylvania. 

The House adjourned at 10:00 
A.M. 





Charter Member of American Society 


George B. Walter, Associate 


HERBERT J. 
Examiner and Photographer : - Questioned Decwnsente 


HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 2 


“Thirty Years Experience” 


WALTER 





CEntral 6-5186 








Suite 1408 ° 


VERNON FAXON 
Examiner of Questioned Documents 
(Handwri! 
134 North La Salle Street * 


Opinions rendered re: Handwriting, typewriting, erasures, interlineations, substitutions 
on wills, deeds, contracts, books of account, and all kinds of documents. 


Expert) 
Telephone CEntral 6-1050 * 


Chicage 2, Mi. 








15 PARK ROW 


ORDWAY HILTON 
Member of the American Society of Questioned Document Examiners 
NEW YORK 38, N. Y. 
EXAMINATION OF QUESTIONED 
Including Handwriting, Typewriting, Erasures, Inks, and 
Laboratory and Field Examinations—Qualified Witness in all Courts 
Police Science Editor—Journal of Criminal Law, Criminology & Police Science 


Telephone: BArclay 7-7095 
DOCUMENTS 


. Detection of Forgery— 








Set. ser. 8 Haat! 





707 BESSEMER BUILDING ° 





EDWIN H. 
Charter Member of American Society of Questioned Document Examiners 


HANDWRITING EXPERT 
gation and photographic demonstration of all facts in cti 
PITTSBURGH, PA. ° 


FEARON 


with Questioned Documents. 
Tel ATlantic 1-2732 
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Books for Lawyers 


Books for Lawyers 

(Continued from page 1025) 

ers and to indicate the problems and 
possibilities in each field, Notwith- 
standing these intentions, there is 
an obvious elaboration of the thesis 
of “The Five Percent’—that gifts 
within the 5 per cent deduction 
privilege may be very low in ulti- 
mate cost to the corporation and its 
stockholders. There is presented 
also a potent argument in favor of 
support of educational, scientific 
and welfare activities by private en- 
terprise instead of by government 
subsidy. 


The Manual contains twenty 
chapters contributed by twenty-six 
separate experienced donors and 
recognized experts. The first three 
chapters deal with public policy 
and the five per cent privilege, ad- 
ministration of a five per cent pro- 
gram, and the legal aspects of corpo- 
rate giving. The remaining chapters 
are devoted to various fields of chari- 
table activity, grouped as community 
projects, health and welfare, educa- 
tion, science and the humanities, and 
international programs, with a gen- 
eral chapter on private participa- 
tion in public affairs. Several chap- 
ters are embellished by bibliogra- 
phies and appendices of pertinent 
value. 


The entire Manual will interest 
lawyers as well as corporate execu- 
tives, but of greatest interest to law- 
yers is the chapter on “The Legal 


Aspects of Corporate Giving’, by 
Harry J. Rudick, of the New York 
Bar. Mr. Rudick explains with un- 
usual clarity the status of corporate 
gifts under the Internal Revenue 
Code, the problem of stockholders’ 
rights, the relation of tax laws to 
corporate powers and the tax as- 
pects of corporate foundations. An 
appendix to the chapter contains ex- 
amples of a foundation charter un- 
der the New York Membership Cor- 
poration Law and an instrument 
creating a charitable trust. Foot- 
notes give essential quotations from 
the Internal Revenue Code, citations 
to numerous decisions and references 
to state statutes on corporate gifts. 
Mr. Rudick rightly stresses that tax 
statutes cannot expand the powers of 
a corporation and that deductibility 
of a corporate gift under income tax 
laws does not automatically confer 
corporate authority for the gift. Cor- 
porate authority must be found in 
the local statute, the charter or the 
common law. He notes that by 1951 
some twenty-six states had passed 
statutes giving corporate authority to 
make certain types of charitable 
gifts. (Three additional states were 
added to the list in 1952.) A word of 
caution is included as to the applica- 
tion of these statutes to pre-existing 
corporations—they may be chal- 
lenged in some jurisdictions on con- 
stitutional grounds. Where the stat- 
ute is not applicable, gifts must be 
supported by the common law doc- 
trine of direct corporate benefit and 
are deductible as business expenses 


the Internal Revenue Code 
and not as gifts. 

According to Mr. Rudick, there- 
fore, a corporation contemplating 
a charitable gift must first find cor- 
porate authority in the laws under 
which it is organized, or in its char- 
ter, or in the common law; other- 
wise, it will be open to attack by a 
dissenting stockholder. Then, if the 
corporation is to benefit by the 5 
per cent deduction, it must establish 
the deductibility of the gift under 
the Internal Revenue Code, which 
specifies the general types and pur- 
poses of charitable organizations to 
which deductible 
can be made. 


under 


corporate gifts 


Entirely aside from the legal as- 
pects and the tax benefits so con- 
stantly stressed, the chapters on 
“Fields of Activity” offer comprehen- 
sive and appealing descriptions of 
community chests, hospitals, muse- 
ums, libraries, parks, playgrounds, 
public health and welfare, educa- 
tional programs, scientific research, 
the humanities, creative arts, and 
others, as appropriate fields for cor- 
porate giving. The varied possibil- 
ities suggested by the authors of 
these individual chapters should af- 
ford corporate executives with a 
wide choice of projects. They seem 
to lead to a 5 per cent program, 
taking full advantage of the income 
tax deduction and distributed at 
low ultimate cost to their chosen 
projects. 

Ray GARRETT 
Chicago, Illinois 
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RATES 15 cents per word for each insertion: 
minimum charge $1.80 payable in ad\ 


BOOKS 





EVERYTHING IN LAW BOOKS, Gro. T 


Brset Co., Philadelphia 6, Pa. 





“THE HAND OF HAUPTMANN,” STORY OF 

Lindbergh Case by Document Expert Cited by 
John Henry Wigmore. 368 Pages, 250 Illustra- 
tions. Price $5.00. J. V. Harrnc & J. H. Harinc. 
15 Park Row, New York 7, N. Y. 





Copy should reach us by the first day of the 
month preceding month of issue. Allow two 
extra words for box number. Address all 
replies to blind ads in care of AMERICAN 
Bar AssociATION JouRNAL, 1140 North 
Dearborn Street, Chicago 10, Illinois. 


1074 American Bar Association Journal 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Ceci. Sx1pwortn, 
306 West ist Street, Los Angeles 12, California. 





LAW BOOKS BOUGHT, SOLD, EX- 
ed. Invinc Korus, 516% Main St., Van- 
couver, Washington. 


WHEN YOU HAVE A DOCUMENT PROB 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,” 736 Pages, 340 illustra 
tions, $12.50 delivered. Also “Questioned Docu- 
ment Problems, Second Edition,” 546 Pages, $8.50 
delivered. Atsert S. Osnorn, 233 Broadway, New 
Tork 7, New York 


LAW BOOKS—WE CAN SUPPLY THE FOL 

lowing sets at this time: U. S. Attorney Gen 
eral Opinions (complete). Volumes 1-40—Decs 
Comm. of Patents (complete) 1869-1950—Yale 
Law Journal, Volumes 1-25 inclusive. Dennis & 
Co., Inc., 251 Main Street, Buffalo, 3, N. Y. 





WRITE US FOR YOUR TEXT BOOK NEEDS 
Good used law books bought, sold and exchanged. 

(In business 45 years.) Tae Harrison Company. 

93 Hunter Street. S. W., Atlanta 2, Georgia. 





LOWEST PRICES USED LAW BOOKS— 

complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Nationat Law 
Lisrary AppratsaL Association, 538 S. Dearborn 
St., Chicago 5, Tlinois. 
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JOSEPH M. MITCHELL CO. 
buying — selling — binding 
Thomas Avenue, Philadelphia 43, 


LAW BOOKS 
shelving. 5738 
Pennsylvania. 





THOMAS LAW BOOK COMPANY PUBLISH- 

ers, Dealers, Importers. We Sell, We Buy, We 
Exchange. In Busimess 67 years. 209 N. 3rd, 
St. Louis 2, Mo. 





UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 
posit—Immediate Service—Write Nationat Law 





Book Company, 1110—13th St., N. W., Wash- 
ngton, D. 
USED LAW BOOKS AT ATTRACTIVE 


prices. 
complete library. 
B. Laxe, 321 Kearney Street, 
California. 


We buy and sell either one book or a 
i Let us quote you prices. Harry 
San Francisco 8, 





FOR SALE— ENGLISH LAW REPORTS 
prior to 1865, whole or part, also early State 

Reports—Morais Park Boox Company, 839 

Morris Park Avenue, Bronx 60, New York. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLarK BoarpMAN 
Co., Lrp., 11 Park Place, New York City. 





USED LAW BOOKS BOUGHT AND SOLD 

State Reports, Reporters System units, Digests 
\mer. Law Reports, Text-Books, Encyclopedias, 
tc. Correspondence solicited. R. V. Boye, 701 
Leonhardt Bldg., Oklahoma City 2, Okla. 





LAW LIBRARIES OR LESSER COLLEC- 
tions of esteemed used law books purchased. 
Our 32-page printed catalog free on request, lists 


some used law s we have for sale, also indi- 
cates the type of material we will purchase. 
Ciattror’s Boox Store, Baton Rouge 2, Louisiana. 





RELIABLE PRIVATE DETECTIVES—-LIST- 

ed in International Directory of Detective 
Agencies (37th year), covering U. S., most foreign 
countries, 1953 edition available January 10, $3.00 
per copy INTER-STATE SERVICE COMPANY, 
Box 231, Neosho, Missouri. 





FOR SALE: 

76 Volumes Corpus Juris Secundum; North- 
eastern Reporter with Digest and American Digest 
Classification; Northeastern Reporter 2d series, 28 
volumes; 123 volumes eee Reporter; 
Federal Code Annotated Attorney 
Marjorie Lee Luna, 328 Henrietta Street, Kala- 
mazoo, Michigan. 








UNITED STATES AVIATION REPORTS 
Complete sets 1928-1951. Sales price $250 plus 
express charges. Long, High Street, Monson, 
Massachusetts. 





LAW BOOKS—WE CAN SUPPLY COMPLETE 
sets of Federal Reporter, U. S. Reports, Official 
Edition, New York Supplenient Reports, Columbia 
Law Review. UNIVERSAL LAW BOOK COMPANY, INC., 
Woolworth Building, New York 7, New York. 





~~ FOR SALE— AMERICAN ERP REAL 

Tax Reports 1-45 inclusive, $290. B. T. 
inclusive, $230. Tax Court 1-16 inclusive, S6a. 00. 
Mertens Law of Federal Taxation, complete to 
date, $120. All above in fine condition, check 
with order delivered. N. S. Ferry, 500 N. 19th 
Street, St. Louis 3, Missouri. 





HANDWRITING EXPERTS 





EDWARD OSCAR HEINRICH, B.S., 24 CALI- 
fornia St., San Francisco 11. ments of any 
kind, any language, expertised in connection with 


their use as legal evidence. i 
Impounded documents visited throughout Pacific 
area. 


Established 1913. Expert for American Claim- 
ants before Mixed Claims Commission, United 
States and Germany, 1929-1939, Black Tora and 
a cases, New York; see Docket Nos. 8103, 

et § 
se Mertimer A. Heinrich, B. S., Associate, Hono- 
ulu 


SAMUEL R. McCANN, EXAMINER OF 
Questioned Documents. Complete laboratory. 
Telephone 5723, Yakima, Washington. 





LUKE S. MAY CONSULTING EXPERT & 

Examiner of “Questioned Documents.” Qualified 
in Military, Federal, Territorial, State and Provin- 
cial Courts, United States and Canada. Director 
of the Scientific Detective Laboratories—estab- 
lished in Seattle since 1919. Advanced Scientific 
Evidence Laboratories with special apparatus for 
the examination, analysis, identification, determina- 
ton and illustrative proof of facts relating to 
genuine or forged handwriting, typewriting, print- 
ing, seals, etc. The detection and ocular proof of 
facts regarding age, alterations, additions, substitu- 
tions, etc., in all types of important suspected or 
disputed papers. Phone Elliott 2445. Suite 843 
Henry Building, Seattle 1, Washington. 





CHARLES C. SCOTT, KANSAS CITY, MIS- 


souri. Identification of handwriting and type- 
writing. Detection of alterations. ecipherment 
of faded and charred documents. “‘Photographic 


evidence” for — Fully equipped laboratory. 
ualified witness. Member American Society of 
uestioned mel ‘Examiners. Commerce Build- 
ing. Telephone VIctor 8540. 





BEN GARCIA, EXAMINER OF ALL CLASSES 

of questioned handwriting and typewriting. 
10 years of practical experience. 805 E. & C. Bldg., 
Denver, Colorado. AComa 1729. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. 1728 Grant Building, Pittsburgh, 
Pa. Phone Atlantic 1-1911. 


GEORGE G. SWETT, ST. LOUIS, MISSOURI, 

14 South Central (5). Telephone: DElmar 9394. 
Handwriting, typewriting and document expert 
U. S. Post Office Department 12 years. All types 
of document problems considered. Photographic 
laboratory maintained. Centrally located on major 
air and rail lines. 





ARTHUR P. MYERS, SCIENTIFIC EXAMI- 

nation of disputed handwriting, typewriting, 
anonymous letters. Infrared photographs for dem- 
onstration in courts of law. One of the experts 
in the famous Lindbergh-Hauptmann case. 4902 
York Road, Baltimore, Maryland. 








PATENT AND TRADE MARK LAWYER 

with rich experience in all phases of the pro- 
fession, desires association with law firm. Special 
interest, inter partes contests, appellate practice 
and negotiations. Box D-3. 


ATTORNEY, EXPERIENCED CORPORA- 

tion counsel desires association with substantial 
company. Harvard, LL.B. Knows government con- 
tracts. Financial and legal executive. E ional 
background. Admitted New York and California 
Bars. Box D-4. 








CALIFORNIA ATTORNEY, 31, SINGLE, DE- 
sires opportunity with older lawyer or small 
firm in California. Harvard graduate. Two years 
general practice. Box D-5. 





WANTED, A JOB IN THE ROCKY MOUN- 

tain area or northwest states, for which my 
legal training and experience may qualify me. I 
am at present a justice of the highest court of 
appeals in the U.S. Zone of Germany. Previously, 
I was judge of an international court in Egypt. 
Former experience includes: General Counsel of 
the U. S, Economic Mission to the Middle East; 
general practice of law in Kansas, specializing in 
bond and financing, municipal and corporate law 
—with considerable trial experience defending pub- 
lic utility damage actions; special assistant to 
State Attorney General. 

Universities; Kansas and Sates bs in ohne 
France; A.B and L.L. B. degrees; Phi Beta Kap: 
member Kansas, American and Bar 
Associations, Speak fluent French and German. 
Age 43, family. Excellent health. Best character 
references. 

We have simply decided to satisfy a long felt 
desire to live in the West and I shall, therefore, 
be influenced, in considering any offer, only by my 
interest in the work and by whether we are at- 
tracted by the location. 

Lloyd Ericsson, Justice, US Courts 
APO 696-A, Postmaster New York Ci: 
Permanent address: 1635 Massachusetts a 
Lawrence, Kansas 








ROBES 
JUDICIAL ROBES CUSTOM TAILORED— 
The best of their kind—-satisfaction guaranteed 
Catalog J sent on request. Bentizy & —. 


Inc., 70 West 36th St., New York 18, N. 





MISCELLANEOUS 





AUTHORS INVITED TO SUBMIT LEGAL 
texts for printing or publishing. Box E-13. 





OKLAHOMA OIL PROPERTY APPRAISALS 

prepared for attorneys, trust departments, etc., 
in connection with sales, settlement of estates, in- 
come tax matters. Oil & Gas Consultant, P. O. 
Box 609, Oklahoma City 1, Oklahoma. 





POSITIONS WANTED 





LAWYER, 43, MARRIED, 3_ CHILDREN. 

General practice North Dakota Bar since 1933, 
13 years municipal law and law enforcement ex- 
mot in states attorney's office. Desire change 

ation and connection with law firm having gen- 
eral practice and criminal law work. Also consider 
connection with established business firm. Box D-1. 





ATTORNEY, COLUMBIA LAW, 20 YEARS, 

New York, federal bars; seeks association law 
firm or general counsel manufacturing company. 
Will relocate. Extensive experience commercial, 
taxation, corporate, wage-salary, labor relations, 
trade regulations, patent licensing, international 
law. Box D-2. 








SALES AGENT WANTED 





SALES AGENTS FOR LAW BOOK SELLERS, 
local or travel, established clientele. Box E-12. 





SHORTHAND AND 
STENOTYPE REPORTING 





THE MASTER REPORTING COMPANY, 
nec., 51 Madison Avenue, New York 

LE 2-5588. Stenotype Service. We have scieed 

the annual conventions of the American Bar Asso- 

ciation for the past 20 years and have a group 

of men and women associated bsg us who _can 


handle any type of legal pr zg 





v 





SAN FRANCISCO: HART & HART AE oon 
hand 





1927), official reporters (short ma- 
chines); notaries; private deposition suite; —y Me 
cery Building, $64 Market Street. References: 
local bnch and bar. 

TRANSLATIONS 





ee, my BY aaa mire (ALL 
languages). ince MERICAN-FoREIGN 
Transtation Services, 82 Court Street, Brooklyn 
2, New York. 
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Reasons Why 


it Will Pay You to Own 


American Law Reports 2d Series 


PUTS A SUPERBRIEFING SERVICE RIGHT 

IN YOUR OFFICE-—each annotation in 
A.L.R. 2d is an exhaustive brief on a 
particular point of law. 


SAVES YOU TIME — just locate the A.L.R. 
2d annotation on the point in question 
and your research is done. 


ITS EXPERTLY DIGESTED, INDEXED, 

SUPPLEMENTED — The “full paragraph”’ 
digest covering only the cases in point, 
the Master Word Index, and the Blue 
Book supplemental service are all exclu- 
sive features of A. L. R. 2d. 


SAVES YOU SHELF SPACE- only the 

cases of real practical value are re- 
ported in A.L.R. 2d ...all the vital cur- 
rent law in only 6 volumes a year. 


ALB. 2d IS YOUR BEST LOCAL CASE 
FINDER-In every annotation all the 
cases in each jurisdiction that touch 
upon that point of law are cited by states. 


PAYS FOR ITSELF - the low, reasonable 

cost of A.L.R. 2d will be repaid to 
you many times over in larger, more 
numerous fees. 


Let us show you what A.L.R. 2d series can do for YOU. Write either publisher today! 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 


ROCHESTER 14, NEW YORK 


SANCKOF TWIST CanEnIee 
SAN FRANCISCO 1, CALIFORNIA 


; 
. 
tat 





APVLP OO), 


America’s 
Great Law Encyclopedia 


2 a 5 
CORPUS JURIS 
SECUNDUM 


Gives You 


The Law of Your State 


and 


The Entire Nation 
The One Complete Law Encyclopedia | 
Based on ALL the Cases 
State and Federal 


THE AMERICAN LAW BOOK COMPANY 
#72 Fictens’) Avene Ext Brooklyn 1, New York 
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